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The Secretary’s Knighthood 


THERE is one particular entry in the New Year Honours 
List which gives great pleasure to all solicitors—the knighthood 
to be conferred on Mr. THOMAS GEORGE LuND, C.B.E., to 
whom we offer our warm congratulations. The Times 
comments that he “ bore the brunt of organising the congress 
of the American Bar Association last summer,” but it would 
be wrong to assume that this is the sole or even the principal 
reason for his being honoured. During his term of office as 
Secretary of The Law Society his principal mission in life has 
been to allow no one to forget that solicitors exist and that we 
have a right to a place in the sun. Hardly anyone, however 
high or low, who makes a public observation about solicitors 
which is unfair, inaccurate or incomplete or which directly 
or indirectly criticises the Council of The Law Society or the 
profession as a whole has to wait long before receiving a 
courteously worded letter pointing out the error of his or her 
ways and indicating a tempting and comfortable line of 
retreat. Knighthoods are sometimes conferred upon men 
in the evening of their days: Mr. Lund is still, and looks like 
remaining for many years, in the blazing noon. (A list of the 
honours of legal interest will appear in our next issue.) 


Sir Randle Holme 


To those London solicitors who have been articled and 
admitted during the past thirty years, Sir RANDLE HoLMeE, 
who died last week at the age of 93, has been a familiar 
and unchanging figure. In the eyes of older men no doubt 
he changed but he was no less familiar. He was one of the 
most distinguished Presidents that The Law Society has ever 
had. Admitted a solicitor in 1891, he commenced practice 
in partnership with his father in the London firm of Godden, 
Holme and Co. He was also a noted explorer, and was 
a member of the Royal Geographical Society, where his paper 
on his expedition into the interior of Labrador will long be 
remembered. He was a talented musician, had been President 
of the Oxford University Music Club, and published English 
versions of the Nibelungen Ring and Parsifal, under the 
nom de plume Randle Fynes. He was a pioneer motorist, 
owned a succession of yachts, and sent one to Dunkirk. 
Among his perhaps lesser-known activities was the considerable 
part he played on behalf of the taxpayer in the framing of the 
Income Tax Act, 1918. He was President of The Law Society in 
1939-40 and Chairman of the Disciplinary Committee in 
1941-53. During his long life he gave of his best in service, 
learning and humour. We must be thankful that he was 
spared in good health for so long, but the loss of such men is all 
the harder to bear. 
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Sir Reginald Croom-Johnson 


Ir is but a week since we recorded the death of Mr. Justice 
Lynskey, whom we described as one of the few erstwhile 
solicitors who have attained the dignity of a High Court 
judge. With the death of Sir REGINALD CROOM-JOHNSON 
on 29th December, aged 78, there passes another who had 
achieved this unusual transition. After practising as a 
solicitor from 1901 to 1907, he was called to the Bar by the 
Inner Temple in the latter year and took silk in 1927. From 
1929 till his appointment as a judge of the King’s Bench 
Division in 1938 he was M.P. for the Bridgwater Division of 
Somerset. I]-health enforced his resignation from the Bench 
in 1954. 


The Widow’s Damages 


Just before the Christmas Vacation there came before the 
Court of Appeal (Cross v. Edey, The Times, 18th December) 
the question whether a widow who had recovered damages 
ought to have control of her own money. On two recent 
occasions which have been publicised (and no doubt on some 
other occasions which have passed unnoticed) judges have 
ordered damages to be paid to a widow and not kept in court. 
In this most recent case the matter came before the Court of 
Appeal in the form of the question whether the court ought 
to interfere with the discretion of a county court judge who 
had decided that the money, or what remained of it, ought 
to be kept in court. The Court of Appeal decided not to 
interfere, although both Romer, L.J., and OrMERop, L.J., 
expressed sympathy with the widow’s point of view. What- 
ever may have been the reasons in this particular case, the 
whole subject of keeping funds in court is at present a matter 
of urgent importance for two reasons: first, there is no 
protection against inflation, and, secondly, at any rate in 
the county courts, the rate of interest is low. In the High 
Court there is some room for manoeuvre by buying dated 
stocks whose latest date for redemption is not too distant, 
but in the county courts there is apparently no discretion. 
There sits the money, exposed to the cold blasts of inflation, 
earning its 3} per cent. No wonder that many solicitors 
prefer to take their small infant settlements to the High Court. 
The present regulations were designed for an age in which 
Consols, Home Rails and Houses were the investor’s ideal. 
For better or worse, times have changed and until we succeed 
in beating inflation we should design means whereby the 
widows and the fatherless are given some protection from it. 


Helping the House-owner 


WE hope that the Crown will not appeal against the 
decision of UPJOHN, J., in Jennings v. Kinder and Hochstrasser 
v. Mayes (The Times, 21st December) or, if it does, that it will 
be unsuccessful. The facts of the case were simple. Imperial 
Chemical Industries, Ltd., as many solicitors know, run a 
scheme to reimburse their employees for losses sustained by 
them when they sell their houses as a result of being transferred 
from one post to another in different parts of the country. 
It is notorious that the costs, legal and otherwise, connected 
with moving house are a deterrent to the mobility of labour, 
so that the Inland Revenue, knowing that the mobility of 
labour is vital to economic well-being, might have been 
pardoned for failing to hinder it. So stern, however, is the 
Commissioners’ sense of duty that they sought to treat 
payments under the I.C.I. scheme as “‘ perquisites or profits ”’ 
assessable under Sched. E, and Upjohn, J., in the two cases 
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before him, held that they were wrong. So far as we are 
aware, no one has suggested that this scheme or any other 


like it is being misused for tax evasion: if we are right, we 
would suggest with great respect that the Commissioners 
and their legal advisers could with advantage divert their 
energies in the direction of upsetting less laudable enterprises. 


Asleep at the Wheel 


Hill v. Baxter, decided in the Divisonal Court on 
19th December, will no doubt be cited many times in the future 
as an authority on the defence of ‘‘ automatism ”’ in dangerous 
driving charges. There was some evidence by the defendant 
in that case that he did not remember the collision or the events 
immediately preceding it, and the justices dismissed the 
information on the ground that he must have been overcome 
by some illness without warning. The Divisional Court 
allowed the prosecutor’s appeal, and drew a clear distinction 
between cases where the driver falls asleep and fails to show 
that his unconsciousness is due to a sudden attack of illness 
without warning, in which case he fails to perform the driver’s 
elementary and essential duty of keeping awake, and therefore 
is driving dangerously, and cases where a man has an epileptic 
fit or is reduced to a state of coma or rendered completely 
unconscious by the onset of a disease or stunned by a blow on 
the head or attacked by a swarm of bees, when he cannot be 
said to be driving at all at the material moment, and therefore 
cannot be said to be driving dangerously. In the case of a 
man who knows that he is liable to have an epileptic fit, the 
court held that the question of his guilt depends to some 
extent on the degree and frequency of the epilepsy and the 
degree of probability that a fit might come upon him. The 
court emphasised that the offence is absolute and that the 
absence of mens rea is not a defence. If the defence of auto- 
matism was available at all, the court appeared to consider 
it to be one which was akin to that of insanity, and the onus, 
which was on the defendant, had not been discharged. The 
practical result of the decision appears to be that, except 
where it amounts to a defence that the defendant was not 
driving at all, automatism is not an answer. 


Commorientes 


WE agree with The Times and others that the proper place 
to amend the law relating to the incidence of estate duty 
where two or more persons die in a common calamity is in 
the Finance Bill and not in a Private Member’s Bill. Never- 
theless, we think that Mr. TEELING is absolutely right to 
introduce his Bill: he may not succeed in persuading the 
Chancellor to anticipate his Budget statement, but he will 
give the House of Commons an opportunity to consider 
the arguments and their implications. In our opinion 
Mr. Teeling’s Bill, which is concerned only with deaths 
occurring within a month of each other and being the result 
of the same calamity, is far too narrowly drawn. It would 
scarcely be just to give relief to the estates of husband and 
wife killed in the same motor accident and to deny it to the 
estates of husband and wife dying within six months of each 
other. More and more we incline to the view which we 
have supported earlier in these columns: that because 
the Chancellor gets the benefit of treating husband and wife 
as one for income tax purposes he should carry the burden of 
doing the same for estate duty purposes. We would not 
relish the task of drafting the necessary legislation, but the 
parliamentary draftsmen have wound themselves round many 
conundrums infinitely more complicated. 
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The Recreational Charities Bill 


Dousts whether boys’ clubs, women’s institutes, village 
halls and similar bodies are entitled to relief from income tax 
as charities have existed ever since the decision of the House 
of Lords in 1955 in Inland Revenue Commissioners v. Baddeley 
[1955] A.C. 572, thatfa sports ground and youth club house 
limited to Methodists in West Ham were not entitled to the 
relief. The Recreational Charities Bill, the text of which 
was published on 17th December, 1957, and which has had a 
first reading in the Lords, is intended to clarify the principles 
on which the provision of facilities for recreation can be 
deemed to be charitable. The Bill defines “ charitable object ”’ 
in detail by reference to the public benefit, social welfare and 
the improvement of the conditions of life of male or female 
members of the public at large, or of persons needing the 
facilities by reason of their youth, age, infirmity or disable- 
ment or poverty or social and economic circumstances. It 
specifically mentions women’s institutes, village halls and 
community centres. The Bill also removes any doubt that 
may exist about the status of miners’ welfare trusts as 
charities. It will declare to be within the scope of the relief 
a wide range of organisations, and there will be a retrospective 
adjustment of income tax in their favour. 


The Offices Regulation Bill 


DvuE for its second reading on 24th January, the Offices 
Regulation Bill aims at implementing the recommendations 
of the Gowers Committee with respect to minimum standards 
of working conditions in offices. These are set out in a 
Schedule to the Bill, and relate to sanitary accommodation, 
space, ventilation, temperature, lighting, cleanliness, washing 
facilities, accommodation for clothing, first aid, rest rooms, 
conditions in places where meals are provided, and fire 
escapes. ‘‘ Office” is defined as including “ any room, suite 
of rooms, or premises used wholly or partly for clerical work, 
including book-keeping, filing, typing, document reproduction, 
machine calculating, drawing, the sorting and carrying of 
papers, telephone operating, the handling of money and the 
editorial preparation of matter for publication in print or by 
radio or television broadcast, but excepting any room in 
premises of which the substantial use is as a private residence 
or for private domestic purposes.” There is to be an enforcing 
authority, with inspectors having powers similar to those of 
factory inspectors. Office premises will have to be registered 
and any accidents reported. Some of the more serious 
deficiencies in the conditions which clerical workers have to 
cope with are due to the omissions of landlords and there have 
been instances where the issue of the Gowers Report alone 
has impelled them to correct some of the more obvious defects 
in office premises. The Bill, with its strict enforcement 
provisions, is bound, if passed, to effect a real improvement in 
office conditions. 


Working in Prison 


It is absurd that we should continue to tolerate the under- 
employment of men and women in prison. The attitude of 
the trade unions, described in the 1956 Report of the Prison 
Commissioners, is understandable in a small number of 
cases and localities, but in principle it is out of date and a 
relic of the days when men did their fellows a good turn by 
not working. The report is published considerably in arrear 
and during the whole of the time which has elapsed since the 
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end of the year which it covers, Mr. BUTLER has been Home 
Secretary. We had hoped when he was appointed that he 
would give a powerful impetus to the idea that prisoners 
should work. First, as the Prison Commissioners stress, 
it is good for morale; secondly, the earnings of prisoners 
could be used to start themselves after their release and to 
provide for their wives and families during their sentences ; 
thirdly (and we trust that this is not an excessively reactionary 
opinion) there is no reason why prisoners should not do 
something towards maintaining themselves and even com- 
pensating those they have injured. These considerations must 
give place to the prime purpose of imprisonment in modern 
times—the reformation of the offender—but we find it 
impossible to visualise circumstances in which the reformation 
of prisoners in good health would be hindered by work. 


Mr. Justice Oliver 


THE retirement of Mr. Justice OLIVER at the age of 75 
awakens echoes of yet another tribunal. Mr. Justice 
Lynskey gave his name to that of 1948 andjit remains to be 
seen whether the tribunal which is just finishing its labours 
will be called anything but the Bank Rate Tribunal. That 
in 1936 of which Mr. Justice Oliver was a member (before he 
was elevated to the Bench) is always associated with the 
name of J. H. Thomas. It is possible—we cannot say— 
that there are some persons now awaiting trial who sleep a 
little more easily now that they know that Mr. Justice Oliver 
has retired. It has never been possible to pull wool over his 
eyes or to conceal from him the full enormity of the crime 
of which the unfortunate prisoner had been found guilty. 
Sir Roland Oliver, as we must now call him, has always 
had an uncomfortable habit of tenaciously grasping the 
essentials in spite of the efforts of counsel to persuade him 
to release his hold by looking at some of the inessentials. 
We wish him many years of life in which to enjoy the judicial 
pension he has earned so handsomely. 


John van Druten 


Ir seldom happens that a legal journal has a particular 
reason to mourn the death of a dramatist. Mr. JoHN VAN 
DRvuTEN, who died last week at the early age of 56, was 
admitted a solicitor in 1923. He was an honoursman and 
for three years after his admission he lectured at Aberystwyth. 
It is clear that the solicitors’ branch of the proféssion lost 
when he finally turned to writing and left the law behind him. 
We would not have had it otherwise. There are, comparatively 
speaking, many good honoursmen, but dramatists of the 
calibre of John van Druten are too precious to be wasted. 
In recent years there has been a tendency to think that the 
years have overtaken him: that “ Young Woodley’”’ has 
been superseded by “ Tea and Sympathy.” Both are good 
plays: anyone who sees “ Tea and Sympathy ”’ is allowed to 
remain in no doubt about what the play is about and what 
most of its implications are—its theme is shouted at us 
almost raucously. “ Young Woodley” left much to the 
imagination and meant different things to different people— 
it was more subtle, more sensitive. It would be idle to pretend 
that John van Druten owed much as a dramatist to his 
training in the law—a note of authenticity in his office scenes 
and an incisive drawing of character perhaps: however he 
had begun he would have finished as he did—a significant 
figure in the theatre on both sides of the Atlantic. 
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Common Law Commentary 
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THE BORDERLINE BETWEEN GIFT AND BARGAIN 


It is easy to see that on a sale of goods at a named price a 
bargain has been struck and a contract made. Equally it is 
easy to see that a promise by an uncle to give his nephew a 
bicycle for his birthday is a gift. The difficult cases are the 
borderline cases where the transaction is not clearly one thing 
or the other. But it is from the borderline cases that the law 
is fashioned into its various rules and doctrines, whether it 
be the doctrine of consideration or any other section or branch 
of the law. 

It is a curious fact that to find a case that sets out a 
satisfactory definition of consideration is not easy. The case 
of Currie v. Misa (1875), 1 App. Cas. 554, that used to be so 
oft quoted is only of limited value with its reference to 
“some right, interest, profit or benefit accruing to the one 
party or . . . some forbearance, detriment, loss or responsi- 
bility given, suffered or undertaken by the other,’’ for it fails 
to indicate from whom or to whom these are to come and it 
fails to indicate the necessity of a connection between either 
of these things and the promise. As far back as 1803 we had 
a fuller definition from Lord Ellenborough in Bunn v. Guy, 
4 East. 190, adopted by Lord Campbell, C.J., in Gerhard v. 
Bates, 2 E. & B. 488. But probably as good a definition as 
any came from that celebrated text-writer Sir Frederick 
Pollock, a definition which had the blessing of the House of 
Lords in Dunlop Pneumatic Tyre Co., Ltd. v. Selfridge & Co., Ltd. 
[1915] A.C. 847, at p. 855. Itis very simple: “An act or for- 
bearance of one party, or the promise thereof, is the price for 
which the promise of the other is bought, and the promise 
thus given for value is enforceable.” 

Still another feature not to be overlooked is that there 
must be a request (which may be implied) on the part of the 
promisor for the act which the promisee has done or is willing 
to do. That old stalwart of the law of contract, Carlill v. 
Carbolic Smoke Ball Co. {1892] 2 Q.B. 484, affirmed [1893) 
1 Q.B. 256, 271, makes this point quoting from Selwyn’s 
Nisi Prius (8th ed.) a statement which was adopted by 
Tindal, C.J., in Laythoarp v. Bryant (1836), 2 Bing. N.C. 735. 
In modern times, Denning, L.J. (as he then was), confirmed 
this point in Combe v. Combe {1951} 2 K.B. 215, 221. 

With these preliminary points arising out of attempted 
definitions, we may group the borderline cases under the 
following rubrics :— 

1. The promise sought to be enforced must have been made in 
return for that which is offered as the consideration.—In Van 
bergen v. St. Edmunds Properties, Ltd. |1933] 2 K.B. 223, a man 
who owed a judgment debt was threatened with bankruptcy 
proceedings. He requested the creditor not to serve the 
proceedings and promised to pay a sum in satisfaction to a 
particular branch bank to suit his own convenience. Notwith- 
standing that he paid the money as promised, the creditor 
did not hold back the proceedings, with the result that the 
one-time debtor suffered the indignity of being served with a 
bankruptcy notice in respect of a debt he had then paid. 
He brought an action for damages for breach of contract. 
It would have been an interesting point what would be the 
measure of damages in such an action, but there was no 
ground for claiming a breach because there was no bargain. 
The essence of this case is that the request for the promise 
came not from the promisor (the creditor) but from the 
promisee himself. In fact, he asked for a concession but 


gave nothing in return; payment at a particular branch was 
purely for his own convenience, not for the convenience of the 
creditor. 

What is perhaps a stronger case is Wigan v. English & 
Scottish Law Life Association [1909] 1 Ch. 291, where A made 
a promise to B and, quite independently, B executed a charge 
in favour of A and without informing him. An allegation 
that the charge was security given for consideration failed 
because there was no connection between A’s promise and 
B’s act ; they were not given one for the other. 


2. Consideration need not be adequate.—This is one of the 
most important heads under which we find very many border- 
line cases. Many of these cases are difficult to analyse satis- 
factorily, and not everyone will agree on what cases fall 
properly under this head and what do not. In Hazgh v. 
Brooks (1840), 10 A. & E. 309, A verbally renewed a 
guarantee in return for the handing over of an existing 
document containing the former guarantee. When it was 
inspected A discovered that it had been unenforceable. He 
pleaded that he was not bound by his renewed guarantee as 
the consideration for it—the document—was a mere piece of 
paper recording an unenforceable transaction. At that date 
the question whether the document relied on to enforce a 
guarantee satisfied the Statute of Frauds or not, was a question 
of validity rather than procedure (not till 1852 was this point 
settled), and in consequence it seems to have been assumed 
that the earlier transaction was void. Nevertheless it was 
held that the promisor was bound by his renewed promise— 
the consideration in the form of the handing over of the piece 
of paper was sufficient. He wanted the document for purposes 
best known to himself and he got it. 

It is noteworthy that in that case the defendant did not 
plead the Statute of Frauds as a defence to the renewed 
promise of guarantee. 

Another well-known example is Bainbridge v. Firmstone 
(1838), 8 A. & E. 743, where the defendant asked permission 
to weigh the plaintiff's boilers, for which purpose they had 
to be dismantled. He promised to return them as he received 
them before dismantling but he failed to reassemble them. 
It was held that his promise was binding since the consideration 
—the permission for him to have possession of them—was 
sufficient. The doubts about this case as a support for the 
doctrine of consideration spring from the belief that it was 
really a case of a bailment and bailment is sometimes a 
transaction sui generis outside the realm of contract: it is 
not clear how it was regarded by the court, but the language 
of Patteson, J., suggests that his lordship regarded it as a 
contract. 


3. A contract may be made about nothing.—In support of 
this rule we may look at the cases concerning the abandonment 
of a supposed claim. . The rule is that if A promises to pay B 
£100 in settlement of B’s claim against A, so long as B honestly 
believes that he has a good claim the contract holds notwith- 
standing that it may subsequently appear that B had no 
valid claim at all (Callisher v. Bischoffsheim (1870), L.R. 5 Q.B. 
449). 

There are three possibilities where one party promises to 
pay money in respect of a groundless claim, and assuming 
that the promisor (the payee-to-be) bona fide believes that 
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his claim is good. We need to consider these in order properly 
to understand this rule :— 


(a) Where the payer thinks the claim is bad but he pays 
to avoid litigation after threat thereof—here money paid in 
pursuance of the promise is irrecoverable, and presumably 
a promise to pay is enforceable, for the promisor gets what 
he bargained for—cessation of the original proceedings 
(Marriot v. Hampton (1797), 7 T.R. 269). This is not a 
case which is likely to elicit much sympathy for the 
promisee. 

(b) Where the payer thinks the claim good he cannot, 
of course, complain. This is the case already mentioned 
above. 

(c) Where the payer thinks the claim bad but he pays 
under threat and protests, e.g., threats of seizure of property : 
here it is considered that there is no contract notwith- 
standing that the payee thinks the claim good and money 
paid under protest is recoverable (Maskell v. Horner [1915 
3 K.B. 106). 


Not all the above cases are cases in simple contract ; some 
were brought in quasi-contract for recovery of money paid 
but the rules suggested probably hold good especially in the 
light of Callisher v. Bischoffsheim, supra. 


4, Moral obligation will not support a contract in place of or 
as consideration.—The view concerning moral obligation has 
undergone a revival in recent years. In the 18th century 
Lord Mansfield took a very liberal view of the scope of the 
law of contract. He not only thought that consideration 
was only one of a number of ways of indicating intention 
to be legally bound (with, for example, writing as an alterna- 
tive), but also thought that moral obligation would support 
a promise as a form of or in place of consideration (see, e.g., 
Hawkes v. Saunders (1782), 1 Cowp. 289). His views were 
rejected, and in 1840 Eastwood v. Kenyon, 11°A. & E. 438, 
established the narrower view. 

But in modern days some revival has taken place, touched 
off by Central London Property Trust, Ltd. v. High Trees House, 
Lid. {1947| K.B. 130 (reviving the principle of Hughes v. 
Metropolitan Railway Co, (1877), 2 App. Cas. 439) and discussed 
without real disapproval in the House of Lords case of Tool 
Metal Manufacturing Co., Ltd. v. Tungsten Electric Co., Ltd. 
1955) 2 All E.R. 657. This is discussed below. 

5. A past act 1s not consideration.—This well-known rule 
has its problems: few readers will not remember the case of 
Lampleigh v. Brathwait (1615), Hob. 105, wherein the 
plaintiff had at the request of the defendant ridden to see the 
King in an endeavour to get a pardon for the defendant. 
When he returned (it is not clear from the report whether 
he got the pardon, but at least he did what he promised, 
i.e., rode to plead for it) the defendant promised him {£100 
but did not pay. In an action the defendant pleaded that 
as the plaintiff had already performed the act when the 
promise to pay £100 was given, the promise to pay was given 
for a past consideration. This was true, but it was not an 
answer to the action because even if no promise to pay had 
been made there would still be a good claim for a quantum 
meruit, The reason is that the request to ride implied a promise 
to pay a reasonable price, though, of course, there might be 
cases where the request is made without implying any promise 
to pay. The subsequent promise in Lampleigh’s case, 
therefore, has no effect except in so far as it indicates what is 
likely to be a reasonable price : in the case itself the claim was 
for £120, but the court awarded £100. It is wrong, however, 
to regard it as a case where the defendant’s promise to pay 
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£100 was enforced; the award was of a quantum meruit 
based on the implied promise. 

There could be circumstances where the subsequent express 
promise could be enforced, and they are where the subsequent 
promise is found to be an agreement settling the amount 
due under the implied promise. But in neither case is 
Lampleigh v. Brathwait an exception to the rule concerning 
past consideration, notwithstanding that some text-books 
seem to suggest this. 

6. Performance of an existing duty does not provide a legally 
recognised consideration.—There are several clear-cut cases 
on this rule which we are not here concerned with. As is 
well known, if a person bound by a duty makes a fresh 
bargain under which he promises something different from 
the first arrangement then the new promise is binding. 

There was a case of the borderline type quite recently : 
Ward v. Byham |1956| 1 W.L.R. 496. There the father of 
an illegitimate child who had been living with the mother 
turned her out of the house but kept the child. Later he 
offered to let the mother have the child and to pay her £1 per 
week provided the child was well looked after and happy. 
The mother accepted this offer. Some months later the 
mother married, whereupon the father discontinued the 
payments. The mother sued for the payments due. 

Now the important factor here is that the mother was 
the person responsible for the child’s maintenance because of 
its illegitimacy. Under the National Assistance Act, 1948, 
she could be called on if the child became a charge on the State. 
Was she not, then, merely performing her existing duty in 
looking after the child, so that there was no consideration 
for the father’s promise ? No, said the court : she did more, 
for it was a term of the arrangement that she should see that 
the child was well and happy and that was something extra 
beyond her normal duty. 

Some difficult cases arise where A, having promised B 
that he will provide a certain benefit to 6, then promises 
the same thing in favour of C, 1.e., the one beneficial act is 
promised in favour of both 6b and C by separate contracts. 
The argument here is that the second promise is not binding 
because A is doing no more than he is bound to do under 
his first contract with B. But the argument fails because 
the promise between A and B is of no benéfit to C, seeing that 
C, not being a party to the contract, cannot ensure that A 
carries it out and he cannot prevent A and 6 from agreeing 
to cancel the contract... A second contract with C is therefore 
treated by itself as binding in its own right. To, put the 
matter another way, A is not making a promise of an existing 
duty in his second contract because his then existing duty 
is to B not toC. When he makes his second contract with C 
that gives rise to a different duty in the eyes of the law 
(Scotson v. Pegg (1861), 6 H. & N. 295). 

7. Payment of a smaller sum than that owed in full discharge 
is not binding on the creditor.—This rule comes from the 
much-discussed case of Foakes v. Beer (1884), 9 App. Cas. 605, 
and has a similar exception to the previous rule (of which it 
is a branch) that giving something different—however great 
the disparity between it and the original debt—operates as 
a good discharge. 

This rule has several borderline cases and a group of cases 
providing an exception. Thus a negotiable instrument for 
a smaller sum has been said to be ‘‘ something different,” 
though on what logica] ground it is hard to see. A negotiable 
instrument if anything is less valuable than the equivalent 
sum in cash because you have the trouble of passing it through 
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your bank and waiting for collection, Yet in more than 
one case this rule has been adopted, it seems (see, for example, 
Goddard v. O’Brien (1882), 9 O.B.D. 37). Again a smaller 
sum paid by a third party gives a good discharge to the 
debtor—a curious rule which provides an exception to the 
rule that a third party, stranger to a contract, could not take 
a benefit under it (Hivachrand Punamchand v. Temple [1911] 
2 K.B. 330; and see s. 25 of the Restrictive Trade Practices 
Act, 1956, providing a partial exception). 

The common-law exception to this rule arises in connection 
with a deed of arrangement between a debtor in financial 
difficulties and his creditors under which the creditors agree 
to release the debtor notwithstanding that he cannot pay 
20s. in the £. Usually these documents are under seal 
that is the prudent way of dealing with the matter—but 
even if not, it seems that they would be regarded as binding 
so as to prevent a creditor from claiming the unpaid balance 
of his debt. No satisfactory case exists on this matter, 
though Good v. Cheesman (1831), 2 B. & Ald. 328, is one 
which gives some support to the notion. It is sometimes 
said that the principle is based on the proposition that to 
allow a creditor to sue would be a fraud on the other creditors ; 
but the trouble with that argument is that whilst it operates 
between creditors, it does not appear to operate between 
creditor and debtor. 

8. Consideration need not be mutual.—In Rajbenback v. 
Mamon [1955] 2 W.L.R. 21, the tenant of a rent-restricted 
flat agreed in May, 1954, with his landlord that if he should 
give up possession of the flat at or before the end of 1954 
he should be entitled to be paid £300 by the landlord on so 
doing. On the landlord’s later repudiating this agreement 
the tenant brought an action claiming a declaration in 
accordance with the terms of that agreement set out above. 
The landlord claimed that the agreement was void and 
unenforceable on the grounds of public policy and want of 
mutuality in the agreement, since the landlord could not 
eject the tenant from the flat if he had refused to quit because 
of the Rent Acts; it was also contended that the agreement 
Was an attempt to contract out of the Rent Acts. But the 
defence failed as the court held that the agreement was 
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not contrary to public policy or an attempt to contract out 
of the Acts. Moreover, it was pointed out that mutuality 
is not essential to the enforceability of the consideration 
promised in an executory contract. A statute (as here in 
the form of the Rent Acts) may take away some degree of 
mutuality, but the consideration is still sufficient. 


9. Gratuitous promises binding in some circumstances.— 
Here we cross the border into the realm of gift and find that 
in a certain rather narrow field the purely gratuitous promise 
may be binding. The matter was revived by Denning, J. 
(as he then was) in the Central London Properties case, supra. 
But the principle had been established last century, especially 
in Hughes v. Metropolitan Railway Co., supra. The basis 
is an equitable rule analogous to the principle of estoppel 
as known at common law. The conditions for operation of 
this exceptional rule are :— 

(a) The promise must be in the nature of a waiver of 
rights so as to provide a defence if the other party 
endeavours to enforce those rights. Hence it follows that 
no claim for damages can be brought based on this 
principle (Combe v. Combe, supra). 


(») The promisor must intend to be legally bound and 
he must know that the other party intends to act on the 
faith of the promise ; and the other party must so act. 


(c) The promise not to enforce the rights ceases to bind 
the promisor on his giving notice to the other party that 
as from a certain date (it must be a reasonable time ahead) 
the promisor intends to re-establish and enforce his rights 
(Tool Metal Co. v. Tungsten Electric, supra). 


Conclusion.—When one considers that the concept of 
consideration as an item in the law of contract can be traced 
back in one form or another at least to the Middle Ages, and 
yet today we are still meeting new problems on the rule, what 
conclusion is to be drawn? Only this: that, notwithstanding 
that a rule is ancient and has been often considered and applied, 
there is always room for further development. That is the main 
argument against codification of the law, and the doctrine of 
consideration exemplifies that growth is still possible. 

L. W. M. 


1957 


To my mind the most important case to be reported in the 
past year was one which decided nothing new. In Four-Maids, 
Ltd. v. Dudley Marshall (Properties), Ltd., p. 408 (the references 
to pages in this article are all references to vol. 101 of this 
JourNAL), Harman, J., held that unless it was ousted by 
some special provision, as it commonly is in mortgages which 
provide for the payment of loan and interest by instalments, a 
mortgagee under a legal mortgage has an absolute right 
to the possession of the property from the moment of the 
execution of the mortgage. This is an invaluable reminder 
to the draftsman of the desirability, if he is acting for a 
mortgagor, of inserting a clause giving his client the right to 
retain possession of what the client would usually regard as 
“his ’’ property while certain conditions are fulfilled. Building 
society mortgages often contain provisions of this kind ; 
other kinds of mortgages very rarely. 

Another interesting case was Halsall v. Brizell, p. 88, in 
which Upjohn, J., found a way round the principle, which 


most of us thought had been irrevocably established for all 
time in Austerberry v. Oldham Corporation (1885), 29 Ch. D. 
750, that the burden of a positive covenant cannot be made to 
run with the land. Halsall v. Brizell does not of course 
affect the authority of the earlier decision, but it does indicate 
the existence of a conveyancing device which will in suitable 
circumstances obviate its consequences. But to take advan- 
tage of this recent decision one must study its facts very 
carefully. 

The amendment of certain parts of the Administration of 
Estates Act dealing with the distribution of the estates of 
intestates by the Intestates’ Estates Act, 1952, led in Re 
Lockwood, p. 886, to a problem of construction which 
Harman, J., was able to solve only by ignoring part of the 
offending provision. The alternative to this drastic treatment 
(of which more will be heard in these pages in the near future) 
was a construction the result of which was so capricious and 
absurd that the court was entitled to strain every nerve to 
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avoid it. It is strange that the difficulty which gave rise to 
this decision had not been spotted earlier. Stranger still, 
now that the Act of 1952 is in mind, how little is heard of the 
provisions which it contains concerning the rights of a sur- 
viving spouse in relation to the matrimonial home. When the 
committee whose report formed the basis of this legislation 
was sitting all kinds of suggestions were made for the preserva- 
tion of the matrimonial home for the surviving spouse, and 
the elaborate provisions of the 1952 Act were the result. 
Perhaps this is one of those examples of perfect legislation 
which, by working well, give no sign of their existence. 
I doubt it. More likely, I think, the urgency of the problem 
of the surviving spouse and the matrimonial home was 
exaggerated: the problem has always been one of keeping 
a roof, rather than a particular roof, over the surviving 
spouse’s head, and how that problem can be solved depends 
more on the financial circumstances of the estate than on 
any Act of Parliament. 


Enforcement and modification of covenants 


Apart from three cases on a particular subject which call 
for particular mention, these are the only decisions which 
remain in the mind at the end of the year without reference 
to the reports as a reminder. The cases on a particular 
subject are two decisions under s. 84 (2) of the Law of 
Property Act, which gives the court power to make declarations 
concerning the enforceability of restrictive covenants 
affecting land, and one under s. 84 (1) on the jurisdiction of the 
Lands Tribunal in relation to such covenants. I used the 
first of these cases (Re Freeman-Thomas’ Indenture, p. 320) 
as an occasion for two articles in this Diary (p. 494 and p. 543) 
in which I sought to show the superiority of the procedure 
afforded by s. 84 (2) over an application to the Lands Tribunal 
for an order discharging or modifying a covenant under 
s. 84 (1), wherever, that is, circumstances permit of a choice 
between the two available procedures. This involved a 
consideration of the principles on which restrictive covenants 
are enforced, and in this connection the decision in Re Pinewood 
Estate, p. 559, is of first class importance in that it gives 
judicial authority to the view, previously generally but not 
universally held in Lincoln’s Inn, that there are only three 
such principles and that their number will not be increased 
by the court. This decision makes advising on cases of this 
kind much easier. The last of the three decisions on s. 84 
reported in 1957 is Re Ghey & Galton’s Application, p. 679, 
an appeal on a case stated by the Lands Tribunal to the 
Court of Appeal, which is useful as indicating the fairly 
narrow limits within which the jurisdiction to discharge or 
modify under subs. (1) of this section must be exercised. 
This run of reported cases under s. 84 shows, as is suggested 
in one of my articles on the section, that the amount of 
land available for development in urban and suburban areas 
is becoming so small that developers can no longer refuse to 
consider as possible areas for their operations land which 
is prima facie burdened with covenants; they now show 
interest in examining the related questions of the enforceability 
of the restrictions and the possibility of their discharge or 
modification to permit the desired development. 


Legislation 
Legislation directly affecting the work of the conveyancer 
and property lawyer there has been none. (I disregard, as 
of interest to the specialist only, the Finance Act, 1957, which 
contains a mammoth section—over two thousand words, 
by my reckoning—dealing with the device which has been 
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used, quite legitimately, in the past to avoid the payment of 
estate duty on gifts @fer vives, and which was known some- 
times as the “ disappearing trick’ and sometimes as the 
“dead Derby winner.”” To my good luck I have not so far 
had to examine every part of this section; but I have no 
doubt that it has stopped all the best ways to this much 
desired end.) But if there has not actually been any material 
legislation in 1957, there are indications that some is in the air. 


Projected reforms 


So far, the Government has not produced its promised Bill 
giving effect to such of the recommendations of the Nathan 
Committee's Report on Charitable Trusts as the Government 
accepted in the White Paper which announced its intentions 
on this subject now well over a year ago. Meanwhile other 
legislation bearing on this subject has kept the courts busy. 
Section 8 (1) (a) of the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, provides certain rating relief for an 
organisation “which is not established or conducted for 
profit and whose main objects are charitable or otherwise 
concerned with the advancement of religion, education or 
social welfare.” This provision, and particularly the word 
“ otherwise ” therein, is singularly well adapted to obfuscate 
the pure law of charitable trusts ; while no case under this 
Act can have a direct bearing on the question whether a 
trust is charitable in the strict sense or not, the courts in 
construing this provision have constantly referred to the law 
of charitable trusts for guidance, and no practitioner who 
tries to keep himself up to date on that law can therefore 
wholly disregard these cases. The provision gives temporary 
relief only, but it is valuable enough to have tempted many 
organisations into litigation up to the Court of Appeal. And 
while we are on the subject of charities, special legislation like 
this apart, the climate of judicial opinion in the Chancery 
Division and the Court of Appeal is at present highly favourable 
to charity, and many trusts which twenty or thirty years 
ago would certainly have been declared non-charitable 
continue to be accorded the privileged status of a charity. 
The high-water mark in these cases in 1957 was, perhaps, 
reached in Re Delius, p. 280. 

Another legislative portent is the report of the Lord 
Chancellor’s Law Reform Committee on the rule against 
perpetuities, about which I wrote a number of articles in 
this Diary in the course of the past year, starting with one 
at p. 258. This report will no doubt eventually mature into a 
Bill giving effect to some of the committee’s recommendations. 
The difficulty about most of these recommendations’ is their 
they deal with small points which only in 
But one 

event 


particularity : 
combination provide any real incentive to reform. 
recommendation—that the practically impossible 
(e.g., that of a woman of sixty having children) may be 
disregarded—is of larger importance, and it is to be hoped 
that if reform is on the way it will not be long delayed. 
In the meantime, cases so absurd in their result as to be 
unjust must continue to recur to the benefit, for the most part, 
of nobody but the Revenue. 

A matter of more considerable public importance arises 
out of the joint effect of the Prescription Act, 1832, and the 
restrictions of recent years on the right to build on unoccupied 
land, on the owner’s ability to prevent the acquisition by 
adjoining owners of a right to light over the land. This 
matter is now being considered by another committee, under 
the chairmanship of Harman, J., and I understand that its 
report will be available early in the new year. The committee's 
terms of reference were limited to land which had suffered 
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war damage and thus do not enable the committee to consider 
the utility of the Prescription Act as a whole. That statute 
was enacted to obviate certain difficulties of pleading at a 
time when the art of pleading was at its most technical, and 
there is a lot to be said for sweeping it away and substituting 
a statute which will contain, in modern language, the 
substantive law, whatever it may be, which modern conditions 
may be found on investigation to demand. 

That may be a long-term project. Something closer to 
realisation is the promised reform of the present rule relating 
to commorientes, at least so far as the exaction of estate duty 
is concerned, which has resulted from the publicity given at 


Landlord and Tenant Notebook 





** The Solicitors’ Journal ”’ 
Saturday, January 4, 1958 


the time to the case of Re Beare (reported so far, to my 
knowledge, in The Times newspaper only). But if the present 
tule is to be modified, one may hope that modification will 
not stop short at estate duty. The careful draftsman has, it is 
true, long been in the habit of inserting in settlements 
provisions which are intended to ensure that only those will 
benefit who have an expectation of enjoying their benefit for a 
reasonable period. But this is the kind of thing which is 
more conveniently done by statute, with a saving clause, 
than by special provisions. This is therefore another item 
which the Law Reform Committee could with advantage 
place on its short list for investigation and report. 
“ABC” 


FEUDAL INCIDENTS 


In a letter published in our issue of 30th November, 1957 
(101 Sov. J. 898), a correspondent made a strong plea for what 
he called a revival of feudalism, calling upon the present 
Government to restore statutory security of tenure and bless- 
ing its introduction by the Increase of Rent and Mortgage 
Interest (War Restrictions) Act, 1915. With his argument 
that the security given by the feudal system has given a great 
impetus to the development of land as well as to home life 
this Notebook is not concerned ; but it happens to be the 
time of the year when our thoughts are apt to turn to the past, 
and the sentiments expressed remind me that, though the 
emphasis has shifted to the contractual incidents of tenancies, 
the law of landlord and tenant still includes rules based on 
the feudal principle. 

Before examining some of these separately I would like to 
make two comments. One is that the underlying principle 
which found favour in our correspondent’s eyes was no doubt 
that of “ Allegiance attracts protection, protection attracts 
allegiance’; that it was by reference to this principle that 
the conviction of an American citizen (popularly known at 
the time as “ Lord Haw-haw’’) was upheld in Joyce v. 
Director of Public Prosecutions [1946] A.C. 347; and that 
Lord Porter’s dissent from his brother peers was based on 
the view that the allegiance-protection status can be termin- 
ated and whether it has been terminated is a question of fact, 
the onus of proving non-termination being on the prosecution. 
The other is that the 1915 statute to which our correspondent 
referred concluded with: ‘‘s. 5 (2). This Act shall continue 
in force during the continuance of the present war and for 
a period of six months thereafter and no longer . . .”” 

And now for some examples of rules imposing on tenants 
duties in the nature of allegiance and on landlords duties in 
the nature of protection. 


Disclaimer 


It so happened that a few days after the letter cited had 
appeared The Times reported (6th December) the decision in 
Warner v. Sampson and Another, in which one of the executors 
of a tenant (judgment had been signed against the other in 
default), sued for possession on the ground of forfeiture for 
breaches of covenants, was found to have pleaded (after 
admitting executorship and denying breaches): “‘ Save and 
except for the admission herein contained this defendant 
denies each and every allegation in the statement of claim 
as if the same were specifically set out and traversed sertatim.” 


Thereupon the plaintiff asked for judgment and Ashworth, J., 
held that his right had crystallised (so that amendment would 
not avail the defendant) ; counsel’s lapse had been one of 
forgetfulness, not of mistake. The hearing was then ad- 
journed for argument on the question whether such forfeiture 
was relievable (under the Law of Property Act, 1925, s. 146). 


True, where possession is claimed, there are cases in which 
the operation of the rule might be ascribed to common sense 
as well as to continued respect for the feudal system; the 
plaintiff, to put it colloquially, may rejoin, ‘‘ Well, if I’m not 
your landlord, what are we arguing about ? ”’: in Doe d. Calvert 
v. Frowd (1828), 4 Bing. 557, Best, C.J., expressed it 
judicially in these terms: ‘‘ A notice to quit is only requisite 
when a tenancy is admitted on both sides, and if a defendant 
denies the tenancy there can be no necessity to end that which 
he says has no existence.” But the numerous decisions on 
the rule—not all of which can be reconciled—have a dis- 
tinctly feudal flavour about them. The case with which 
Best, C.J., was dealing actually arose out of a death of a life- 
tenant to whose husband the defendant had been paying 
rent ; when the heir-at-law’s attorney sent him his client’s 
pedigree and asked for rent, he was rash enough to reply : 
“T beg to inform, you that I have not hitherto considered 
Mr. John Calvert as the landlord of the house . . . nor can I 
pay any rent to him without the risk of being hereafter called 
upon to pay it over again to the person who may fancy and 
perhaps prove he has a better title . . .”" on which the learned 
chief justice’s comment was: “ Defendant says: ‘I will not 
pay, I am tenant to S’ and at the trial puts the lessor of the 
plaintiff to prove his title. If this be not disclaimer, what 
is?” 

One authority not easily reconciled with the above is 
Doe d. Williams and Jeffery v. Cooper (1840), 1 Man. & Gr. 135, 
for the refusal to pay rent was couched in terms not very 
dissimilar to those used by the defendant in Doe d. Calvert v. 
Frowd, though, it may be said, in less contumacious terms. 
The court refused to disturb a finding by the jury in favour 
of the defendant, and the case gives us some indication of the 
nature of disclaimer. Tindal, C.J., said: “‘ A disclaimer, as 
the word imports, must be a renunciation by the party of his 
character of tenant, either by setting up title in another, 
or by claiming it in himself.” One could be happier about the 
position if the dichotomy had been omitted—it could hardly 
be said that in Warner v. Sampson, supra, the defendant 
was doing either of these things—but the statement does 
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emphasise that the basis of the rule is the requirement of 
allegiance. 

Before Warner v. Sampson, we last (I think) heard of the 
rule in Kisch v. Hawes Bros., Ltd. {1935} Ch. 102, in which a 
tenant for life sought to impugn the validity of a lease said to 
have been granted ultra vires. Paragraph 1 of the defence 
ran: “ The defendants are in possession of the premises . . . 
referred to in the statement of claim.” The plaintiff promptly 
contended that there had been a forfeiture by reason of denial 
of the plaintiff's titlk—and Farwell, J. (while he also dealt 
with the other questions) held that that first paragraph 
amounted to a denial of the plaintiff's title and that a denial 
of the plaintiff's title by a tenant was a ground upon which 
a lessor was entitled to forfeit the lease. 


The “in possession’’ plea differs, of course, from the 
‘“ceneral traverse’? added—no doubt from ex abundanti 
cautela motives, but with the opposite result—in Warner v. 
Sampson ; it was based on Ord. 21, r. 21, which was, soon 
after the decision in Kisch v. Hawes Bros., Ltd., amended so 
as not to apply when the defendant holds under a lease. 
(An amendment allowed in that case, adding the words 
“ Under the lease hereinafter referred to,’’ came too late: 
the harm was done the moment the defence was delivered.) 


It may be mentioned that a few years earlier the Estate 
Governors of Alleyn’s College of God’s Gift at Dulwich had 
magnanimously declined to take advantage of a denial of 
their title by the defendant in Barton v. Reed [1932] 1 Ch. 362 
(and had won on the non-feudal merits). 


Notice of ejectment 


By the Law of Property Act, 1925, s. 145, every lessee served 
with a writ for the recovery of the demised premises—or to 
whose knowledge any such writ comes—shall forthwith give 
notice thereof to his lessor or his bailiff or receiver. Failing 
his doing so, he is liable to forfeit to his landlord an amount 
equal to the value of three years’ improved or rack rent. 


Another rule which has no counterpart in, say, the law 
relating to the hire of goods or to charterparties. The 
section is a replacement (with modifications) of the Common 
Law Procedure Act, 1852, s. 209; but before that the rule 
was expressed by 11 Geo. 2, c. 19 (known sometimes as the 
Distress for Rent Act, 1737), s. 12. The heading of the 1737 
statute made the second of its two objects “ Preventing 
Frauds by Tenants ’’ and a preamble referred to the increase 
of late years in the “ fraudulent practices of tenants.”” The 
reported decisions under that enactment—a penal one— 
pointed to a tendency to interpret it in tenants’ favour ; in 
Buckley v. Buckley (1787), 1 T.R. 647, in which a tenant had 
attorned to a mortgagee of the reversion, who then issued a 
writ, it was held that the section did not apply, the writ not 
being inconsistent with the landlord’s title; in Crocker v. 
Fothergill (1819), 2 B. & Ald. 652 Bayly, J., insisted on an 
element of fraudulent concealment ; s. 12 had a preamble of 
its own, reciting the inconveniences caused to landlords by 
tenants secreting declarations in ejectment, but the enacting 
words were not so qualified. No doubt the object was to 
prevent collusion; but s. 145 of the Law of Property Act, 
1925, does certainly not call for proof of such. 


Vol. 102) 9 


Quiet enjoyment 

Turning to the incidents which reflect the landlord’s duty 
of protection, there is the covenant for quiet enjoyment which 
may be express or implied—and the usual express variety 
is narrower in scope than that implied, and will override the 
latter ; Grosvenor Hotel Co. v. Hamilton {1894) 2 O.B. 836 
(C.A.) is one of many authorities in point. But it is an 
assurance against the consequences of a defective title, designed 
to secure possession to the tenant ; it has been held to have 
been broken when a party, lawfully claiming under the land- 
lord, distrained for rent due from a third party: Dawson v. 
Dyer (1833), 5 B. & Ad. 584; and an omission (to repair 
a culvert on adjoining land) has been held to constitute a 
breach: Booth v. Thomas [1926] 1 Ch. 397 (C.A.). And in 
Allport v. Securities Corporation (1895), 64 L.J. Ch. 491, 
North, J., with little hesitation, granted a mandatory injunc- 
tion ordering a landlord to re-instate a staircase leading to 
demised rooms. 

Derogation from grant 

The tenant’s remedy of proceedings for derogation from 
grant, though sometimes thought of as a desperate one in- 
voked when no other cause of action presents itself, clearly 
recalls feudal conditions. Perhaps the most striking example 
of its effectiveness in more recent times is that afforded by 
Aldin v. Latimer Clark, Muirhead & Co. |1894| 2 Ch. 437-: 
having let sheds to a timber merchant for the purpose of drying 
timber, a landlord was held to have derogated from his grant by 
erecting buildings which obstructed the flow of air to those 
sheds. And in Grosvenor Hotel Co. v. Hamilton, supra, a tenant 
was able (the covenant for quiet enjoyment being ineffective for 
the purpose) to succeed against a landlord whose activities were 
causing the demised premises to vibrate ; and was awarded 
prospective damages. 

Other matters 

In connection with ‘allegiance,’ the ancient action of 
waste may be said to be of feudal origin: the Statute of 
Marlborough, 1267, applied the existing law to tenants. 
Possibly another rule, which some consider anachronistic, 
the rule by which a tenant pays the costs of a lease (a document 
now usually more important to the landlord than to the 
tenant) can be considered feudal ; and a glance at Pt. III of 
“Opinions ” in The Law Society’s Digest will show that it is 
often relaxed. As to “ protection,’ Pafliament curbed the 
power of landlords in the matter of distress by the above- 
mentioned Statute of Marlborough. 

In a letter published in our issue of 7th December, 1957 
(101 Sor. J. 924), a correspondent suggested that the writer 
of the one to which I have referred could not have been 
serious. My conclusion is that the feudal system had some 
excellent traits ; but I would not say that security of tenure, 
in the sense of prolonging tenancies beyond what has been 
agreed, was ever among them. In Joyce v. Director of 
Public Prosecutions, supra, Jowitt, L.C., stated the underlying 
principle in these terms: ‘‘ Whether you look to the feudal 
law for the origin of this conception or find it in the elementary 
necessities of any political society, it is clear that fundamentally 
it recognises the needs of the man for protection, and of the 
sovereign lord for service. Protectio trahit subjectionem, 
et subjectio trahit protectionem.’”’ But it was not suggested 
that the man-lord relationship was perdurable. R. B. 





_ Mr. Charles Copley Singleton, solicitor, of Croydon, aged 81, 
is retiring at the end of this month. 


Mr. Joseph Henry Smith, chief clerk at Bradford County Court, 
has retired after forty-seven years’ service. 
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HERE 


PRISONERS’ CHRISTMAS 

SURELY only the most resolutely pedantic lawyers talk or 
think law at Christmas. Even when, long ago, Christmas 
used to come to the legal quarter in a blaze of glory, it brought 
to the Inns of Court the reversal of law and constituted 
authority in the person of the Christmas Prince or of the 
Lord of Misrule. So, at Christmas time, legal topics, in so 
far as they are seasonable, tend to be somewhat oblique in 
their relevance. Three recent news items, however, illustrate 
three different aspects of Christmas for prisoners. First, 
there was Christmas in prison unreprieved, the Christmas of 
English prisoners in bondage in Egypt. There in the land of 
sands and pyramids and mosques and camels, they still kept 
the feast in the English way, with a roast turkey sent in by 
friends in Cairo, a miniature Christmas tree and masses of 
Christmas cards. It might have been Middlesex. Next, 
there was the prisoner’s dash for home from a northern 
English prison. Prisoners, they say, always get homesick 
about Christmas time, and soon after midnight on Christmas 
Eve, when the men were back in their cells in Durham jail 
after a carol service, a young fellow sawed through his window 
bars with a file obtained no one knew how, slid down a rope 
of knotted sheets, jerked it free and used it to get over a 
fifteen-foot wall. He was not missed until about seven in the 
morning and he was almost half-way to his home near 
Doncaster in a car reported stolen, when a police patrol 
drew alongside him. “He was captured without much 
trouble,”’ they said. ‘‘ He was probably trying to get home 
for Christmas.’”’ Courage and dash he had, but there are 
better ways of getting out of prison, and the moral of a 
seasonable story from the United States would seem to be: 
“Paint Christmas angels and they will get you out of prison 
and into Paradise.”’ It was at Quincy in California, and a 
man called Jack Self was serving a prison term for traffic 
offences in lieu of paying a fine of the equivalent of some £35. 
Christmas was coming, and in gaol he set about painting 
wooden angels which he presented to a local organisation. 
True to the Christmas spirit, the organisation was so grateful 
that it paid his fine and set him free to spend Christmas 
in Paradise, which is the name of the place where he lives. 
In Paradisum deducant te angelt. 


A CHRISTMAS CARD 
But this Christmas has produced a brand new topic of both 
seasonable and legal interest. We have all become aware of 
the Christmas card’s potentialities as an offensive and defensive 
missile. All who revolt against the insufferably insulting 
dullness of sending identical printed cards alike to chance 
acquaintances, bosom friends (if any) and deadly enemies, 
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practise with delight the game of the carefully selected 
personal card which fits the recipient like a glove or a cap or 
a shirt of Nessus. If you really wish to give pleasure, it is 
the personal touch that pleases. If you wish to give pain, 
the most innocuous-seeming card may carry a poisoned sting, 
like a Borgia ring. Christmas card manufacturers have 
become aware of this particular infusion into the Christmas 
spirit and provide material for it to work on. One would 
like to know how much success attended a dazzling card 
exhibited in divers shop windows in the legal quarter. “ To 
be brief,’ said the caption illustrating the figure of a shapely 
young lady with a forensic wig, delicately elegant shoes, a 
brief case tactically disposed and nothing else. To some the 
teasing temptations presented were all but overwhelming. 
But the newest impact on the law of the Christmas card 
used as an offensive missile was produced by a yet more 
original idea and a very personal idea, too. Alas, like the 
American sputnik, the missile failed to take off. Somewhere 
in London there is a businessman who, in the course of the 
year, lost an action in a metropolitan county court. The 
judge said some rather unpleasant things about him, called 
him an unreliable witness and adding that his explanations were 
‘“‘smarmy and soapy.’ For months this unsuccessful 
defendant brooded over the episode and, as sometimes happens 
in such cases, he found relief in verse and art. A lampoon 
took shape and a cartoon illustrating it, and they solaced and 
amused their author so much that he decided that, privately 
printed, they would make a first-rate Christmas card for 
his friends. But someone anticipated him and, while the 
work was in hand, sent a carbon copy of the top secret verses 
to the county court. The judge’s clerk opened the letter 
and sent the contents to the police. The police gave the 
author a warning and obtained his promise not to send the 
cards out for Christmas. Rather naively he afterwards said : 
‘““T kept my word and decided that I could perhaps send the 
cards out as New Year greetings. But in the peacefulness 
of the Christmas holidays I decided I was making a silly 
mistake.’’ So the milder spirit of Christmas prevailed and the 
cards perished in a bonfire, if not in a blaze of good will. 
There is an engaging innocence about the author in his pro- 
test that ‘‘ all I wanted to do was to poke some fun at the 
law.” All! As one might say: “ All I wanted to do was to 
pull the crocodile’s tail,” rather as if it was a Christmas 
cracker. With the thunder clouds of proceedings for contempt 
of court and criminal libel piling up on the horizon like a 
background for “‘ King Lear,” it suggests a disarming simplicity 
to see in them only a drop cloth from a Christmas harlequinade 
with the judge as a harmless Pantaloon. 
RICHARD ROE 


OBITUARY 


Mr. A. D. DALLOW 


Mr. Arthur Douglas Dallow, solicitor, of Wolverhampton, 
died on 23rd December at Penkridge, aged 71. He was for many 
years clerk to the Cannock Rural Council and was admitted in 
1907. 


Mr. J. HINCKS 


Mr. Josiah Hincks, solicitor, of Leicester, died on 23rd December, 
aged 70. 


He was admitted in 1921. 


Mr. D. T. MAYBERRY 


Mr. Douglas Thomas Mayberry, retired solicitor, of Llandovery, 
died on 17th December, at Poole, Dorset. 


Mr. S. W. ROGERS 
Mr. Stanley Wilfred Rogers, solicitor, of Coventry, died 
recently at Cheltenham, Glos. He was treasurer of the 


Warwickshire Law Society and was admitted in 1928, 
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When testators ask 
your advice.... 


Please remember | 
St. Dunstan’s | 


For your convenience a specimen form of bequest 
is appended : | 
“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at | 
191, Marylebone Road, London, for its general purposes | 
the sum of £.......... ~-.u free of duty, the receipt of the | 
Honorary Treasurer or the Secretary for the time being | 
of St. Dunstan’s to be a good discharge for the same.” 





St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National | 
Health Service. | 


For further particulars write to 


SIR IAN FRASER, M.P. (Chairman) 
Se. Dunstan’s, 1 South Audley Street, London, W.z 


St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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BONDS and INDEMNITIES 
WITH THE 


“ NATIONAL GUARANTEE ” 
waa | 
BRITISH COMPANY TRANSACTING 


SURETYSHIP 
BUSINESS ALONE 


The qualified specialist staff of the Association will help to 
solve your difficulties. 


LONDON OFFICE: 
Granville House, Arundel Street, Strand, W.C.2 


BRANCH OFFICES : 
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Belfast- - -  - 32Howard Street 
Birmingham,2 - ~- 8 Waterloo Street 
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SURETYSHIP ASSOCIATION LIMITED 
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SI. Gormley. 1.., and 

RF. Bark keer. ».s. cast) 
THE 
SOLICITORS’ CLERKS’ 
HANDBOOK 


What are the various steps to be taken prior to and 
during proceedings in the High Court ? In the 
County Court ? In divorce and probate matters ? 
In conveyancing (of registered and _ unregistered 
land) ? In bankruptcy actions ? What is the number 
of this form and where can I obtain it ? Quick 
practical guidance is what the busy solicitor’s clerk 
needs—on these and many other points of practice 
and procedure. In this book he will find what he 
wants. He will find his answer quickly; his answer 
will be practical And where the clerk wants more 
detailed information he is told where he can find it. 


Ready Now 22s. 6d. post paid 
Ww Ww Ww 


E.L. Johnson. M.A., LL.B. (CANTAB.), 


Solicitor of the Supreme Court 


FAMILY LAW 


Family Law is a diffuse and difficult obstacle to be 
overcome by the student. This book is designed to give 
him a firm grasp of the principles of the subject, and the 
book shows how recent developments have taken 
their place within the general structure of the law. 
It is written in a forthright and highly intelligible style, 
which eschews legal clichés wherever possible. A 
number of cases, which do not appear in the more 
usual law reports, and would otherwise escape the 
attention of the harassed student, are included. 


This is a clear and successful treatment of a difficult 
subject. 


Ready January 37s. post paid 
Ww Ww nw 


TOLSTOY ON DIVORCE 
and ; 
Matrimonial Causes 


Tolstoy on Divorce is a complete statement of the law 
and practice in matrimonial causes, including pro- 
ceedings in the magistrates’ courts. It achieves: its 
compactness, as it does clarity, by stating the law as it 
is without discussion. 


“In these days no solicitor, however specialised his 
practice may be, can afford to affect ignorance of 
matrimonial proceedings. Matrimonial causes occupy 
a greater and greater bulk of the work coming into 
many offices, and demands an exact knowledge of the 
subject. In these circumstances there is always room 
for a good book, and Mr. Tolstoy’s book meets the 
need . . . Because the book is not physically so heavy 
as other standard text-books does not take away from 
its value but rather adds to it. It is by no means a mere 
handbook designed to give a superficial run over the 
territory, but is a real text-book giving a comprehensive 
view of the whole field.’’—Solicitors’ Journal. 


Fourth edition by D. TOLSTOY, 


Barrister-at-Law 


Ready January £2 12s. 6d. post paid 


SWEET & MAXWELL 
3 Chancery Lane, London, W.C.2 
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RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
‘“ Points in Practice ’’ Department, “‘ The Solicitors’ Journal,” 
21 Red Lion Street, London, W.C.1, but the following points 
should be noted : 

1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten im duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Section 20—IMPpROVEMENT GRANT—FURNISHED LETTING 
MAXIMUM RENT 
Q. In April, 1957, an improvement grant under the 


provisions of s. 20 of the Housing Act, 1949, was promised 
by the local authority to a landlord to enable a dwelling-house 
to be converted into three flats, and the rents of the three 
flats were fixed in accordance with s. 22, thid. (now repealed). 
The work of conversion will shortly be completed, and the 
rents of the three flats will now be fixed by the Rent Act, 1957. 
As the dwellings have been produced by conversion of premises 
the effect of s. 1 (1) (a) and s. 20 (1) and (3) of the Rent Act, 
1957, appears to be that the rents to be charged shall be twice 
the gross value of the premises after conversion, or the rents 
previously fixed by the local authority, whichever is the greater. 
Section 1 (1) (4) provides (inter alia) for written agreement 
between the landlord and the tenant as to the amount to be 
charged for furniture provided by the landlord. The landlord 
now wishes to let the flats furnished. (1) Is the above 
interpretation of the provisions of the Rent Act with regard 
to dwellings produced by conversion of premises correct ? 
(2) May the landlord make a furnished letting of premises 
which have been converted (or improved) with the aid of an 
improvement grant under s. 20 of the Housing Act, 1949 ? 

A. We agree that the rent limit under the Rent Act, 1957, 
will be either the rent fixed by the local authority or as 
ascertained under s. 1 (1) of the 1957 Act, the gross value 
being that fixed after the conversion has been completed, 
whichever is the greater. There is nothing in the Housing 
Act, 1949, to prohibit premises in relation to which an improve- 
ment grant has been made from being let furnished. However, 
by s. 20 of the 1957 Act the rent limit (including any sum for 
the provision of furniture) must be either that fixed by the 
local authority or twice the gross value pius rates and an 
amount in respect of furniture provided. It is not possible 
to add an amount for furniture to the rent fixed by the local 
authority if this is in excess of twice the gross value plus 
rates. The rent to be taken as the new rent limit is the greater 
of either the rent fixed by the local authority ov the rent 
limit as ascertained in accordance with s. 1, 1.e., twice the 
gross value together with rates and an amount for furniture. 
LEASE EMPOWERING LESSOR TO 
INCREASE RENT 


Decontrol—TrkM IN 

Q. A client of ours is the lessee of a flat in London having 
a rateable value of 464. He holds the same under a lease for 
a term of seven years from 24th June, 1954. The lease 
contains a provision as follows: “If at any time during the 


term hereby created any statutory or other Parliamentary 
enactment shall be made which would have empowered the 
lessor to increase the rent for the premises hereby demised 
had these presents been entered into after the date of any such 
enactment then notwithstanding the limiting provisions of 
the Rent and Mortgage Interest (Restrictions) Acts now in 
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force the lessor shall upon the passing of any such new 
enactment be at liberty to increase the said rent in accordance 
therewith by one month’s notice in writing or such other 
notice as shall be prescribed by such enactment.’’ Our client 
has not served a notice on the landlords in the form provided 
in para. 9 of Sched. IV to the Rent Act, 1957. (1) Can the 
landlords increase the rent reserved under the lease on one 
month’s notice or at any time during the currency of the lease, 
i.e., before 1960? (2) If the answer to (1) above is in the 
affirmative, and the lessee does not wish to pay the increased 
rent, can he determine the lease, and if so, upon what notice ? 

A. It is, of course, a question of the interpretation of the 
term in the lease as to whether it entitles the rent to be 
increased by an amount permitted by the Rent Acts or whether 
it envisages a situation of decontrol whereby the rent can be 
increased to an unlimited amount. In our opinion, it is the 
former which is the most likely construction, especially having 
regard to the words “ at liberty to increase the said rent in 
accordance therewith,’’ which are more consistent with a 
specified increase permitted by the Act than with any 
unspecified increase which could be made consequent on 
decontrol. Further, there is no provision for any agreement 
(either between the landlord and tenant or by arbitration) 
as to the amount of the increase, a fact which in itself might 
make the term meaningless and unenforceable (see Foley v. 
Classique Coaches (1934) 2 K.B. 1 and May & Butcher v. R. 
1934) 2 K.B. 17). As the 1957 Act makes no provision for 
a specified increase in relation to decontrolled premises, we 
do not consider that the term of the lease has any application 
and in any event if it provides for an unspecified increase in 
the absence of machinery for quantifying the amount of that 
increase we do not think it would be enforced. 


No AGREEMENT AS TO APPORTIONMENT 
OF GRoss VALUE 

Q. We have come across a number of cases where landlords 
have served notice of increase of rent without first obtaining 
a written agreement by the tenants as to the proportion of the 
gross rateable value applicable to the accommodation in 
question. In most of these cases the tenants appear to be 
paying the rents without query. Do you, however, agree 
that the tenants could at any time claim that the increased 
payments were unlawful and not only cease paying. such 
increase but also claim back the amount of any increased 
rents actually paid in accordance with the notice ? Would 
such claim be limited to two years overpayment or would 
the normal six-year rule under the Statute of Limitations 
apply ? 

A. The contingency is not, in our opinion, specifically 
provided for, but the conclusion which we have reached is 
that the notices are not invalid. Our reasoning is: (a) There 
is no provision corresponding to that in Sched. IV, para. 2 (3) 
(which invalidates notices to determine right to retain 
possession served before apportionment) ; the omission may 
be considered significant. (4) In general, apportionment 
operates retrospectively ; and in this case what matters is 
“the 1956 gross value of the dwelling ’’: s. 1 (1), ie., “ the 
gross value thereof as shown in the valuation list on 
7th November, 1956, or, where the dwelling forms part of a 
hereditament such proportion of the gross value... 
as may be agreed in writing between the landlord and the 
tenant or determined by the county court’’; and the 
“particular date’’ of Sched. V, para. 1, in this case is 
7th November, 1956. We would refer to Kimm v. Cohen 
(1924), 40 T.L.R. 123; 68 Sor. J. 343, showing that rent 
overpaid before apportionment is recoverable ; also to Field 
v. Gover (1944) K.B. 200 (C.A.), approving that decision and 
warranting the view that the “ rent limit’ operates in rem. 
Some further support for our view can be derived from Austin 


Increase of Rent 
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v. Greengrass |1944| 1 K.B. 399: pending apportionment, 
rent ‘‘ provisional.’’ Our proposition is undoubtedly arguable 
and, if we are wrong, we consider that the answer to the second 
part of the question is that the increases would be treated as 
being within the Increase of Rent, etc., Restrictions Act, 1920, 
s. 14, and consequently governed as regards limitation by the 
Increase of Rent, etc. (Restrictions) Act, 1938, s. 7 (6): 
see Rent Act, 1957, Sched. VI, para. 1; the period thus being 
two years. 


Increase of Rent and Variation of Terms 


Q. A client of ours is the landlord of a house let to a tenant 
at the weekly rent of 10s. per week with no rent book. So far 
as we are aware, the tenancy is contractual as no notice to 
quit has been served. At present the landlord pays the rates 
and does all repairs. The landlord wishes the tenant to enter 
into a written agreement so as to regulate the terms of the 
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tenancy and also wishes to increase the rent to an amount 
slightly less than the permitted increase and also to hand over 
the burden of rates to the tenant. Should Form A be served 
at the same time as the new agreement is signed and should 
the agreement provide for increases in rent corresponding to 
the increases under the Act ? 


A. Before the rent can be increased notice in Form A must 
be served on the tenant (s. 2 of the Rent Act, 1957), but it is 
not possible to vary the terms of the tenancy without the 
consent of the tenant, and accordingly the agreement trans- 
ferring the burden of the rates must be entered into prior to 
the service of the notice; though of course it may be immediately 
prior. If the agreement makes no provision for increasing 
the rent to the new level the effect of Form A will be to 
convert the new contractual tenancy into a statutory one 
(s. 6 (3)). Unless that is desired provision for the increases 
should be made in the agreement. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal’”’] 


Cheques Act, 1957 

Sir,—Although I agree with A. E. E.’s view, expressed in his 
article on ‘‘ Should a Receipt be Required ?”’ in your issue of 
28th December, on the desirability of issuing receipts, I do not 
agree with his arguments in para. (1). He takes the example of 
the theft of a cheque and forged endorsement; but by s. 3 of 
the Act only an wnendorsed cheque is evidence of the receipt 
by the payee of the sum payable by the cheque, and the cheque 
in A. E. E.’s example would not operate as a receipt. In any 
case, the payer whose cheque has been stolen in transit is unlikely 
to receive any receipt, and certainly not from the payee. 

I agree of course that the payer’s position is rather unsatis- 
factory when he does not know whether to expect a receipt from 
the payee, and my own practice, when paying tradesmen who 
have notified me that they will not in future issue receipts, is to 
cross my cheques “‘ Not Negotiable. A/c Payee only.” I suggest 
that the regular issue of cheques with such printed crossings 
would be useful to-day. 

Shrewsbury. Denis H. G. SALrt. 
Custody and Access 

Sir,—In the article entitled ‘‘The New Polygamy ”’ in your 
issue of the 14th December, your contributor states with regard 


to judicial attitudes to custody and access that “‘ the mother’s 
rights probably carry greater weight to-day than do those of the 
father.”’ Judging from reports in the authorities and newspapers 
and from my own experience it seems to me that the courts have 
now gone from one extreme to another. I know of more than 
one case where a mother has not only committed adultery but 
has abandoned a child under twelve months of age whom she 
has left with her husband in order to go off with the other man. 
Subsequently, the husband has brought the child up and 
remarried and as much as four or five years later, not having 
taken the slightest interest in the child in the meanwhile, the 
mother has turned up again and successfully applied to the court 
for access. This seems to me just as monstrous as the rule 
referred to as laid down by Sir Cresswell Cresswell, and nothing to 
my mind could be more upsetting for the child concerned. In 
cases such as these the mother has severed herself entirely from 
her child for as long as it suited her own convenience. Why 
should not the court continue the ban when the mother arrives 
back on the scene and seeks to upset the only home the child has 
ever known ? 
D. E. Morris. 
London, W.C.1. 
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at-Law. pp. xlviii and (with Index) 808. 1957. London: 
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F. Morton SmitH, B.A., Solicitor. pp. cxi and (with Index) 
1816. 1957. London: Butterworth & Co. (Publishers), Ltd.; 
Shaw & Sons, Ltd. £3 7s. 6d. net. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


LEGAL AID: DISPOSABLE INCOME: ALIMONY 
PENDING SUIT TO BE TAKEN INTO ACCOUNT 


Taylor v. National Assistance Board 


Viscount Simonds, Lord Morton of Henryton, Lord Tucker, 
Lord Cohen and Lord Keith of Avonholm. 4th December, 1957 

Appeal from the Court of Appeal (1957) P. 101; 101 Sor. J.110). 

On 14th June, 1955, a wife respondent in a divorce suit applied 
for a civil aid certificate to defend divorce proceedings. On 
27th June, 1955, an interim order for alimony pending suit at 
the rate of £450 per annum less tax was made in her favour. That 
sum represented her sole income at the material time. On 
Isth August, 1955, the National Assistance Board assessed the 
wife’s disposable income and capital, and fixed her maximum 
contribution at £107 ; in doing so, the board took into account as 
part of her resources the amount of alimony pending suit ordered 
and The Law Society offered her a civil aid certificate on that 
footing. The wife applied by originating summons under R.S.C., 
Ord. 54a, r. 1A, for the determination of the question whether on 
the proper construction of s. 4 (3) of the Legal Aid and Advice 
Act, 1949, and reg. 2 of the Legal Aid (Assessment of Resources) 
Regulations, 1950, the sum ordered to be paid to her for alimony 
pending suit was to be taken into account by the board in 
assessing her disposable income for the purpose of the civil aid 
certificate, and for a declaration that it was not so to be taken 
into account. Lord Merriman, P., granted the declaration asked 
for. The National Assistance Board and The Law _ Society 
appealed. The appeal having been allowed, the wife appealed 
to the House of Lords. 

Viscount SIMONDs said that the question was whether the 
alimony ordered to be paid to the wife pendente lite was rightly 
included in the calculation. The appellant contended that it 
was not and relied on s. 4 (3) of the Act and ree 2 of the 
regulations. These must be interpreted in their context and it 
should be recalled that this was ‘an Act to make legal aid and 
advice . more readily available to persons of small or moderate 
means.’’ The earlier subsections of s. 4 defined a person’s dis- 
posable income by reference to the rate of his income after making 
certain prescribed deductions and allowances and provided for 
the making of regulations as to the manner in which the rate of a 
person's income was to be computed. Here the board directed 
the appellant to make a proper contribution if the alimony 
pendente lite was rightly included in her resources. The fact 
was that so long as she was in receipt of alimony of £450 a year, 
even if she had no other income, she had resources which removed 
her from the class of persons from whom under the Act no con- 
tribution was exigible. Only that could be either included or 
excluded to which a value could be attributed and a claim for 
alimony pendente lite was not a resource on which a value could 
be put. At the date of the application, if that was the relevant 
date for determining what was the subject-matter of the dispute, 
there was only a claim, so there was nothing to be excluded from 
the computation and, equally, nothing to be included in the 
resources. But there was no finality about the determination of 
disposable income and when an interim order for alimony had 
been made, it became necessary to ask what was then the dis- 
posable income of the person concerned. The answer must be 
that it included the sum payable as alimony. That sum had 
never been the subject-matter of dispute and there was no 
ground for excluding it. This case was distinguishable from 
Thorogood v. Thorogood, The Times, 20th October, 1955. Here 
at the relevant date, the date of assessment or re-assessment, the 
appellant was indisputably entitled to her alimony pendente lite 
and there was no reason in the Act or in the regulations or on 
the broad consideration of their purpose why it should not be 
taken into consideration in determining what contribution 
she should make. 

LorD Morton oF HENRYTON, agreeing, said that the view 
expressed in Thorogood v. Thorogood, supra, was correct, but that 
case was distinguishable from the present. In a case where an 


order for alimony or maintenance of a wife was actually in 


operation and the husband took proceedings to reduce the sum 
payable or to discharge the order, the income which the wife 
was receiving by way of alimony was the “‘ subject-matter of the 
dispute.’’ The only dispute was whether or not the wife was 
to retain that income or was to lose it wholly or in part. 

The other noble and learned lords agreed in dismissing the 
Appeal dismissed. 

APPEARANCES: Foger Ormrod and R. B. Holroyd Pearce 
(Kenneth Brown, Baker, Baker); Sir Harry Hylton-Foster, Q.C., 
S.-G., and Rodger Winn (Solicitor to National Assistance Board) ; 
John Latey, QO.C., and B,. H. Anns (Hempsons). 


{Reported by F. Cowper, Esq., Barrister-at-Law} 


appeal. 


[2 W.L.R. 11 


Court of Appeal 


NEGLIGENCE: SAFE SYSTEM OF WORK: INJURY 
TO WORKMAN CAUSED BY TOOL WITH LATENT 
DEFECT: LIABILITY OF EMPLOYERS 
Davie v. New Merton Board Mills, Ltd. 

Jenkins, Parker and Pearce, L.JJ. 26th November, 1957 
Appeal from Ashworth, J. ([1957] 2 O.B. 368 ; 101 Sox. J. 321). 
The plaintiff, a maintenance fitter, was knocking out a metal 

key by means of a drift and hammer when, at the second blow of 
the hammer, a particle of metal flew off the head of the drift and 
into his eye, causing injuries. The drift, which had been provided 
for the plaintiff's use by his employers, although apparently in 
good condition, was of excessive hardness, and was, in the circum- 
stances, a dangerous tool ; it had been negligently manufactured 
by reputable makers, who had sold it to a reputable firm of 
suppliers who, in turn, had sold it to the employers. The defect 
could have been discovered by the makers but not by the 
employers. The plaintiff claimed damages for negligence against 
his employers on the ground that they had supplied him with a 
defective tool, and against the makers on the ground that, as the 
manufacturers of the drift, they were under a duty to those who 
they contemplated might use it. Ashworth, J., gave judgment 
for the plaintiff against both defendants, but made an order 
that the makers should wholly indemnify the employers with 
regard to damages. The employers appealed. There were 
cross-appeals as to contingent orders as to damages. 

ParkER, L.J., said that the duty owed by the master to the 
servant was a duty to take reasonable care for his safety (Smith 
v. Bakery & Sons [1891] A.C. 325). In Bain v. Fife Coal Co. [1935] 
S.C. 681 there was a, statement, expressly approved in Wilsons & 
Clyde Coal Co., Ltd. v. English \1938] A.C. 57, that “ if the master 
entrusts the duty to someone else . . . he is liabie for injury caused 
through the want of care of that someone else, as being, in the 
eye of the law, his own negligence.’ It was clear that the principle 
held good whether the person employed by the master was a 
servant, a full-time agent, or an independent contractor. The 
question had been much debated in Wilson’s case, supra, and in 
Thomson v. Cremin |1956) 1 W.L.R. 103. It had been argued 
that the employers had delegated their duty to the suppliers ; 
but even if the suppliers could be considered the employers’ 
agents, they were not negligent, having bought the tool from 
reputable makers. The plaintiff could only hold the employers 
liable if the true duty of the master was to provide a tool which 
had been manufactured with reasonable skill and care, even 
when the manufacturer was in no contractual relationship with 
the master. It would be difficult to hold that there was any such 
duty unless the authorities so constrained. The speeches in 
Wilson’s and Thomson’s cases, supra, when read in their proper 
context, did not support the plaintiff's contentions. The plaintiff 
had relied on a number of English and Scottish cases, but the 
conclusion must be that a judgment in favour of the plaintiff 
involved an extension of the duty which the master owed at 
common law. Now that the doctrine of common employment 
was abolished, and the workman could recover direct from the 
negligent manufacturer, there was no justification for extending 
the employer’s duty as stated in Smith v. Baker, supra. The 
appeal should be allowed. 
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PEARCE L.J., agreed. 

Jenkins, L.J., dissenting said that the law did not accept 
reliance on the skill and care of others as a performance of the 
employers’ duty. The fact that the makers could have discovered 
the defect must be imputed to the employers. It would be an 
irrational and intolerable refinement to distinguish for this 
purpose between tools made by a manufacturer to the order of 
an employer and tools bought by the employer ready made. 
Appeal allowed. Leave to appeal. 

APPEARANCES : Marven Everett, Q.C., and Tudor Evans (EL. P. 
Rugg & Co.); Martin Jukes, Q.C., and Malcolm Morris (W. H. 
Thompson) ; Michael Hoare (Doyle, Devonshire & Co., for Kershaw, 
Tudor & Co., Sheffield). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] {2 W.L.R. 21 


Chancery Division 


LANDLORD AND TENANT: BUSINESS PREMISES : 
VALIDITY OF NOTICE TERMINATING LEASE 


Weinbergs Weatherproofs, Ltd. v. Radcliffe Paper 
Mill Co., Ltd. 


Harman, J. 27th November, 1957 


Adjourned summons. 

By a lease dated 17th October, 1950, certain rooms in a building 
were demised to the plaintiffs for a term of twenty years from 
29th September, 1950. Clause 5 of the lease provided that if 
either the landlords or tenants were desirous of determining the 
lease on the expiration of the first seven or fourteen years of the 
term they should give six months’ notice in writing to the other 
side. By a second lease dated 7th January, 1953, and expressed 
to be supplemental to the first, further rooms were demised to 
the plaintiffs for eighteen years from 29th September, 1952. The 
second lease provided that cl. 5 of the principal lease should be 
deemed to be incorporated therein. In January, 1957, the 
landlords sold the entire building to the defendants, who informed 
the plaintiffs of the sale, and on 18th January, 1957, the 
defendants served on the plaintiffs a notice of their intention to 
determine the two leases and the terms thereby created on 
29th September, 1957. On a summons for a declaration that 
the notice was ineffective to determine the terms granted by the 
leases the plaintiffs, to whom Pt. 11 of the Landlord and Tenant 
Act, 1954, applied, did not contend that, as to the second lease, 
Michaelmas, 1957, was not the end of the first seven years. 

Harman, J., said that it was the contention of the plaintiffs 
that by reason of the Landlord and Tenant Act, 1954, s. 24, 
this notice was of no effect, and that they remained in occupation 
of the demised property under the two leases which could not 
now be broken until 1964. The defendants on the other hand 
did not contend that the notice was sufficient to put an end to 
the leases at Michaelmas, 1957, but they argued that it was 
sufficient to abridge the leases at that date with the result that 
the plaintiffs were now in occupation merely by the effect of the 
statute. In his lordship’s judgment the notice had the limited 
effect for which the defendants contended. Having regard to 
s. 24 of the 1954 Act it was not effective to put an end to the 
tenancies, but there was no reason why it should be of no effect 
at all. The terms of years created by the leases were not twenty 
years and eighteen years certain, but twenty and eighteen years 
determinable by notice at Michaelmas, 1957. This was the bargain 
made between the plaintiffs as parties to the leases, and the 
tights and obligations under them had devolved on the parties 
to this suit. It was not necessary, in order to give to the Act 
that effect which the statute intended, to deprive the landlords 
of the right to shorten the term in this way. The Act still left 
the tenants with the right of occupation which they would have 
had if the terms had originally been of seven and five years 
respectively, and the right to claim a new tenancy whether the 
landlords served a statutory notice to determine under s. 25 or 
not. The tenants had therefore got the right to obtain a new 
tenancy under the Act and there was no reason why they should 
have something more which the instruments of lease under which 
they held did not give them. The principle must be that the 
bargain should not be altered by the statute more than was 
necessary to give the statute its proper effect and accordingly, 
though s. 24 operated to prevent the notice from causing the 
terms to come to an end it was effective to break the terms as 
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the instruments of lease provided that it should do. There was 
still time for the tenants to exercise their rights under s. 26 (2) 
if no statutory notice were served by the landlords, or under s. 29 (2) 
and (3) if such notice were served. Therefore, the notice was 
effective to determine the terms given by the leases subject, 
nevertheless, to the provisions of the Act. Declaration 
accordingly. 

APPEARANCES: A. J. Balcombe (Carr, Sandelson & Co.) ; 
Alan Fletcher (Woodcock, Ryland & Co., tor Woodcock & Sons, 
Haslingden, Lancs.). 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law] {2 WL.R. 1 


Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: JUSTICES: APPEALS: 
ALLEGATION OF FRAUD: PROCEDURE: APPEAL 
BY NOTICE OF MOTION 

Byatt v. Byatt 
Lord Merriman, P., and Stevenson, J. 


Appeal by wife to the Divisional Court from an order of the 
justices of the petty sessional division of Edmonton sitting at 
Tottenham. 

In September, 1956, the justices made a separation order on 
the ground that the wife had committed adultery. The wife did 
not attend the hearing, at which two letters in which she admitted 
adultery, one to the court and one to the husband, had been 
produced. She was given leave to appeal out of time, and 
alleged in an affidavit in support of her appeal, which was by 
notice of motion, that she had been forced by her husband to 
write the letters and that he had, in effect, put them forward in 
circumstances in which he knew them to contain false statements. 
The preliminary point was taken on behalf of the husband at the 
hearing of the appeal that as the appellant was seeking to 
impeach the decision of the justices on the ground of fraud the 
correct procedure on the appeal was by action and not by notice 
of motion. 

Lorp MERRIMAN, P., referred to r. 73 (2) of the Matrimonial 
Causes Rules, 1957, whereby appeals to the Divisional Court 
are required to be by notice of motion, and said that the right 
to bring such appeals was derived from s. 11 of the Summary 
Jurisdiction (Married Women) Act, 1895. The preliminary 
point had been made that the procedure by motion in this case 
was improper, and reliance had been placed on Jonesco v. Beard 
[1930] A.C. 298, 301 and Hip Foong Hong v. H. Neotia & Co. 
[1918] A.C. 888, 894. In both those cases, however, the whole 
merits were gone into in spite of the cautionary note that it was 
better not to proceed by notice of motion but to proceed by action. 
Both cases recognised that there might be occasions on which 
it was convenient to proceed in the way now before the court, 
and the class of civil action of which Lord Buckmaster was 
speaking was very far removed from the matter now before the 
court. A very close analogy to the matter was to be found in 
applications for a re-hearing under r. 36 (1), and, indeed, “ no 
error’’ at the trial before the justices could be alleged here. 
The procedure under r. 36 (1) was by way of motion, notwith- 
standing the fact that allegations of fraud were not infrequently 
raised on such applications. The preliminary point was hopeless, 
and must be disallowed. 

STEVENSON, J., concurred. 
to appeal refused. 

[After oral evidence on both sides was heard, the wife’s appeal 
was allowed and the order of the justices set aside. } 

APPEARANCES: J. N. Dunlop (S. Beach & Co.) (for the wife) ; 
Paul Curtis-Bennett (J. C. Martin, Tottenham) (for the husband), 

(Reported by Jonn B. Garpner, Esq., Barrister-at-Law] (1 W.L.R. 1 


lst November, 1957 


Preliminary point rejected : leave 


DIVORCE: SUBMISSION OF NO CASE BY 
INTERVENER: ELECTION 
Gilbert v. Gilbert and Abdon (Adams intervening) 
Sachs, J. 19th November, 1957 
Defended divorce. 


A wife in her answer to her husband's petition on the ground of 
adultery alleged that the husband had committed adultery with 
the intervener. At the close of the wife’s case counsel for the 
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intervener submitted that thecourt should exercise its discretionary 
power under s. 5 of the Matrimonial Causes Act, 1950, to dismiss 
the intervener from the suit. He further submitted that the 
court should not put him to his election because the discretion 
given to the court by s. 5 was quite independent of the common 
law practice of putting a party, who wishes to make a submission 
of no case, to his election. In the course of this submission counsel 
for the husband, in reply to a question by Sachs, J., stated that 
he intended to call the husband to give evidence as to whether he 
had committed adultery with the intervener and that he was not 
going to take his stand on s. 32 (3) of the Matrimonial Causes 
Act, 1950. 

SACHS, J., said that it was necessary to consider the correct 
approach to the submission of counsel for the intervener having 
regard to Alexander v. Rayson [1936] 1 K.B. 169 and other 
authorities. Section 5 of the Matrimonial Causes Act, 1950, gave the 
court a statutory discretion under which, in suitable cases, it might 
in future, as in the past, dismiss a co-respondent or an intervener 
at the conclusion of the evidence of the party seeking to make a 
case of adultery against that co-respondent or intervener. 
Nothing in the way of a rule of practice could prevail against the 
provisions of that section or take away that discretion from the 
courts. Whether or not to put a co-respondent or intervener to 
election as to calling evidence must depend on the circumstances 
of the case under consideration. The factors which had to be 
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taken into account when applying one’s mind to the question of 
discretion must, of course, include those which the authorities 
showed to be the basis of the decisions in Alexander v. Rayson, 
supva, and the cases which followed it. High amongst the 
factors to be taken into account was the danger of causing 
litigation to be made additionally expensive and additionally 
protracted where the judge had to make a ruling in a borderline 
case such as the one before him. Another cogent factor was the 
danger of producing an absurd result in a particular case. For 
instance, the spouse accused of adultery might, after the ruling 
of the court under s. 5, go into the witness box and there give 
evidence which might result in the position that adultery had 
been proved against the intervener upon the totality of the 
evidence available against him or her and yet that intervener had 
already been dismissed from the suit. In the circumstances he 
(his lordship) had come to the conclusion that counsel for the 
intervener should be put to his election. The general position, 
however, was that each such application must be the subject of a 
discretion to be exercised on the facts of the case as opposed to 
one which should be exercised according to an automatic rule. 


APPEARANCES: R. A. J. Temple, Q.C., and Colin Sleeman 
(Braund & Fedrick, Woolwich); W.A.L. Raeburn, Q.C.,and Maurice 
Share (Benson, Mazure & Co.); Joseph Jackson (Tatton, Gaskell 


and Tatton). 


[Reported by Miss ELaine Jones, Barrister-at-Law] (2 W.L.R. 8 


“THE SOLICITORS’ JOURNAL,” 2nd JANUARY, 1858 


On the 2nd January, 1858, THE Soricitors’ JOURNAL, dis- 
cussing the proposed establishment of the Solicitors’ Benevolent 
Association, referred to “‘ a practice which formerly prevailed in 
Ireland, but appears to be now growing obsolete, and by which 
the widows and orphans of deceased solicitors were occasionally 
provided for, not by the benevolence of their associated brethren 
but by an arbitrary relaxation of the rules which govern the 
admission of practitioners to the roll. More than one case was 
cited . . . in which persons unqualified by service under articles, 
but connected by family ties with deceased solicitors, and to 
some extent acquainted with the business of their offices, were 
admitted to the courts to practice... In this country we 
should almost as soon think of giving a brief to counsel to move 
Minos or AZacus or Rhadamanthus for the return to earth of a 
deceased practitioner, as of applying to Lord Campbell and his 
fellow judges to admit upon the roll an unqualified brother or 
son of a dead solicitor, for the sake of keeping the business 
together and securing a livelihood, and, if possible, an education, 


IN WESTMINSTER 


ROYAL ASSENT 


The following Bills” received the’ Royal Assent on 


19th December :— 
British Transport Commission Order Confirmation. 
Church of Scotland (General Trustees) Order Confirmation. 
Clyde Lighthouses Order Confirmation. 
Dundee Corporation (Consolidated Powers) Order Confirmation. 
Expiring Laws Continuance. 
Public Works Loans. 
Yarmouth Naval Hospital Transfer. 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 
Housing (Financial Provisions) Bill [H.L.] 
[19th December. 
To consolidate certain enactments relating to the giving of 
financial assistance for the provision of housing accommodation 
and to other financial matters. 


Read Second Time : 


Solicitors (Scotland) Bill [H.L.] 


{19th December. 


for a numerous and helpless brood of orphans . . If we lived 
under an immediate theocracy, or under a benevolent despot . . . 
we might expect that natural and human laws would be suspended 
whenever their operation appeared likely to cause distress. 
But in England . . . rigorous and unyielding rules have called 
forth the devotion and self-sacrifice of individuals and the active 
usefulness and larger benevolence of societies. The untimely death 
of his father, a solicitor in extensive practice, diverted the late 
Mr. Lavie from the career he had selected to one less fertile in 
brilliant distinction but much more certain of enabling him to 
provide for those whom his father’s death had left dependent 
on him... Many similar instances might be found... 
but however we may admire such self-negation, it is ourduty . . . 
to diminish the necessity which calls it forth; and it is the 
object of the Benevolent Association to provide ... for the 
maintenance, education and establishment in life of the families 
of solicitors who have ... been prematurely arrested in a 
promising career. 


AND WHITEHALL 


Read Third Time :— 


British Nationality Bill [H.L.} 
Entertainments Duty Bill [H.L.| 


[19th December. 
{18th December. 


In Committee :— 
Life Peerages Bill [H.L.] [18th December. 
HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time :— 


Overseas Resources Development Bill [H.C.] 
[18th December. 


To make provision as to the areas in which the Colonial 
Development Corporation may operate, and to increase the sums 
which may be borrowed by the Corporation or advanced to them 
by the Secretary of State. 


In Committee :— 


Import Duties Bill [H.C.} {18th December. 
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bB. QUESTIONS 
INCOME TAX ASSESSMENTS (.\PPEALS) 


\sked whether he was aware that the Commissioners of Inland 
Revenue had the right to vary assessments within a period of 
six years from the year of assessment, whereas the taxpayer 
had only twenty-one days in which to appeal, and whether he 
would amend the regulations so as to give the taxpayer a right 
of appeal not less favourable than that enjoyed by the 
Commissioners, Mr. POWELL said that there was no relationship 
between the time limit for appeals and that for assessments. 
All that the taxpayer had to do was to decide within twenty-one 
days whether or not he wished to appeal. He had to do no 
more and it was to the interest of the taxpayer and the Govern- 
ment that the point should be settled at the earliest possible 
moment. In many cases the taxpayer also had a right to claim 
relief or repayment of tax up to six years. {19th December. 


AGRICULTURAL HOLDINGS AcT (ARBITRATORS) 


Mr. GopBER stated that there were now 273 names on the 
panel of arbitrators appointed under the Agricultural Holdings 
Act, 1948, and that the panel had last been revised in 1954. The 
names were not available to the public. In the year ended 
28th February, 1957, 117 arbitrators had been appointed to deal 
with 232 cases—an average of two each. [19th December. 


LOTTERIES 


Asked whether he would re-examine the Lotteries Act with a 
view to amending it so as to enable newspapers to publish the 
details and results of lotteries, Mr. R. A. BuTLER said he did not 
share the view that there was anything in the Small Lotteries 
and Gaming Act, 1956, or in the Betting and Lotteries Act, 1934, 
to prohibit the publication of the results of a lottery lawfully 
conducted. [19th December. 


INDECENT ASSAULTS (LAw) 


Asked whether his attention had been drawn to remarks of 
the Lord Chief Justice in Williams v. Gibbs regarding the need 
for revision of the law concerning indecent assaults, Mr. R. A. 
BUTLER said that the point had been noted for legislation when 
an opportunity occurred, but it was not an entirely simple matter 
and he could not say when legislation would be introduced. 

[19th December. 
Bonus IssuEs 


Mr. Brrcu said that, in making recommendations regarding 
bonus issues, the Capital Issues Committee was guided by the 
following criteria : that the application should relate as a single 
operation to the capitalisation of true reserves and was one which 
would benefit the stability, credit or efficiency of the undertaking ; 
that it did not take a form which would enable tax liabilities to 
be reduced, and that it was in the public interest having regard 
to the general directions of the Committee. [19th December. 


INTERDEPARTMENTAL COMMITTEE ON ABORTION 
(RECOMMENDATIONS) 


Mr. R. A. BuTLer said that the principal recommendation of 
the Interdepartmental Committee on Abortion, namely, that 
subject to certain safeguards the law should be amended to make 
it clear that a doctor would not commit an offence if, in good 
faith, he terminated a pregnancy which he considered likely to 
endanger the mother’s life or seriously to impair her health, 
would be highly controversial and he had no reason to think 
there was any practical need for it. He did not propose to 
introduce legislation to implement certain recommendations 
designed to facilitate prosecution for criminal abortion. 

[20th December. 


STATUTORY INSTRUMENTS 


Barrow-in-Furness Water (Thorncliffe Road) Order, 1957. 

(S.I. 1957 No. 2160.) 5d. 

Christmas Island Order in Council, 1957. (S.I. 1957 No. 2166.) 
8d. 
County Court Districts (Miscellaneous) Order, 1957. (S.I1. 

1957 No. 2200.) 5d. 

This order, which came into operation on 1st January, 1958, 
discontinues the Hungerford, Shipston-on-Stour and Stalybridge 
County Courts, and makes a number of adjustments affecting the 
districts of the following county courts: Andover, Marlborough, 
Newbury, Swindon, Banbury, Evesham, Stow-on-the-Wold, 
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Stratford-on-Avon, Chipping Norton, Lewes, Brighton, Lichtield, 

Tamworth, Altrincham, Macclesfield, Winchester, Biggleswade 

and Royston. 

Export of Goods (Control) (Amendment No. 6) Order, 1957. 
(S.1. 1957 No. 2169.) 6d. 

Food Hygiene (Amendment) Regulations, 1957. (S.1. 1957 
No. 2157.) 5d. 

Import Duties (Drawback) (No. 18) Order, 1957. (S.1. 1957 
No. 2187.) 5d. 

Import Duties (Exemptions) (No. 17) Order, 1957. (S.I. 1957 
No: 2061.) 5d. 

Judicial Committee (Ghana) Order, 1957. 
4d. 

Lace Industry (Scientific Research Levy) (Amendment No. 2) 
Order, 1957. (S.I. 1957 No. 2172.) 5d. 

Leeward Islands and Windward Islands (Courts) (Amend- 
ment) Order in Council, 1957. (S.I. 1957 No. 2167.) 5d. 

London—Edinburgh—Thurso Trunk Road (Jluxford By- 
Pass) Order, 1957. (S.I. 1957 No. 2152.) 5d. 


(S.1. 1957 No. 2165.) 


London Traffic (Prescribed Routes) (Paddington) (No. 2) 
Regulations, 1957. (S.I. 1957 No. 2153.) 4d. 

Matrimonial Causes (Maintenance Agreements) Kules, 1957. 
(9:1, 1957 No; 2202 (L..21).) 5d. 

These rules, which came into force on Ist January, 1955, 
prescribe the procedure on application to the High Court for 
alteration of an agreement to which s. 1 of the Maintenance 
Agreements Act, 1957, applies (cf. 101 Sor. J. 703). Such applica- 
tions are to be made by originating summons in the Probate, 
Divorce and Admiralty Division, and the rules prescribe a form 
of originating summons for the purpose. Procedure is regulated 
by a new r. 58a to the Matrimonial Causes Rules, 1957. 
National Insurance Act, 1957 (Commencement) (No. 4) Order, 

1957. (S.I. 1957 No. 2178 (C. 22).) 4d. 

National Insurance (Classification) Amendment Regulations, 
1957. (S.1. 1957 No. 2175.) 9d. 

National Insurance (Contributions) Amendment (No. 2) 
Regulations, 1957. (S.1. 1957 No. 2176.) 7d. 

National Insurance (Death Grant) (Consequential TProvisions) 
Regulations, 1957. (S.I. 1957 No. 2179.) 7d. 

National Insurance (General Benefit) Amendment (No. 2) 
Regulations, 1957. (S.1. 1957 No. 2146.) 5d. 

National Insurance (Increase of Benefit and Miscellaneous 
Provisions) Amendment Regulations, 1957. (S.1. 1957 
No. 2164.) 5d. 

National Insurance (Industrial Injuries) (Insurable and Excepted 
Employments) Amendment Kegulations, 1957. (S.1. 1957 
No. 2180.) 5d. 

National Insurance (New Entrants Transitional) Amendment 
(No. 2) Regulations, 1957. (S.I. 1957 No. 2147.) 5d. 

National Insurance (Residence and Persons Abroad) Amendment 
(No. 2) Regulations, 1957. (S.I. 1957 No. 2177.) 5d. 

Petty Sessional Divisions (East Suffolk) Order, 1957. (5.1. 
1957 No. 2211.) 5d. 

Post Office Savings Bank Amendment (No. 6) Regulations, 
1957. (S.I. 1957 No. 2182.) 5d. 

Public Trustee (Custodian Trustee) Rules, 1957. (5.1. 1957 
No. 2201.) 4d. 

These rules, which came into operation on 23rd Jecember, 
1957, amend the Public Trustee Rules, 1912, so as to enable the 
Gas Council and Area Gas Boards to act as custodian trustees of 
pension schemes and pension funds for the benefit of their 
employees or of employees of bodies to whose liabilities they have 
succeeded. 

Registration of Restrictive Trading Agreements Order, 1957. 
(S.I. 1957 No. 2158.) 5d. 

Safeguarding of Industries (Exemption) (No. 12) Order, 1957. 
(S.I. 1957 No. 2186.) 5d. 

Schools Grant Amending Regulations No. 8, 1957.  (S.I. 1957 
No. 2174.) 4d. 

Stopping up of Highways (County of Cambridge) (No. 8) 
Order, 1957. (S.1. 1957 No. 2138.) 5d. 

Stopping up of Highways (County of Denbigh) (No. 4) Order, 
1957. (S.I. 1957 No. 2148.) 5d. 

Stopping up of Highways (County of Derby) (No. 24) Order, 1957. 
(S.I. 1957 No. 2162.) 5d. 

Stopping up of Highways (County of Essex) (No. 25) Order, 1957. 
(S.I. 1957 No. 2163.) 5d. 

Stopping up of Highways (County of Glamorgan) (No. 10) Order, 
1957. (S.I. 1957 No. 2154.) 5d. 





18 [Vol. 102] 


Stopping up of Highways (County of Kent) (No. 26) Order, 1957. 
(S.1. 1957 No. 2139.) 5d. 

Stopping up of Highways (London) (No, 82) Order, 1957. 
1957 No. 2155.) 5d. 

Strategic Goods (Control) (Amendment No. 5) Order, 1957. 
(S.1. 1957 No. 2170.) 5d. 

Superannuation (English Local Government 
Ireland Health Service) Interchange Rules, 1957. 
No. 2197.) 8d. 

Superannuation (Local Government and Northern Ireland Health 
Service) Interchange (Scotland) Rules, 1957. (S.I. 1957 
No. 2173 (S. 103).) &d. 


(S.L. 


and Northern 
(S.I. 1957 


NOTES AND 


Personal Notes 

Mr. Roy Oxspring Barlow, solicitor to Derbyshire County 
Council, was married on 14th December at Chaddesden to 
Miss K. M. Roberts. 

Mr. Henry Elliot Turner, solicitor, of Plymouth, is retiring 
as clerk to the Plympton justices after nearly thirty-eight years’ 
service. On 17th December he was presented with an inscribed 
wrist watch. He will continue in private practice. 


Miscellaneous 


Out of 377 candidates who entered for The Law Society’s 
Final Examination held on 4th to 7th November, 202 passed. 
The Council have awarded the following prizes: John Mackrell 
Prize, value £15, to Robert George Beecroft, LL.B., Liverpool ; 
Charles Steele City of London Solicitors’ Company Prize to 
Robert Lowe, LL.B., London. 


THE SOLICITORS ACT, 1957 

On 12th December, 1957, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that there 
be imposed upon RICHARD PROCTER LEE, of Bowland Chambers, 
Wellgate, Clitheroe, and No. 17 Carr Road, Nelson, a penalty of 
£200 to be forfeit to Her Majesty, and that he do pay to the 
complainant his costs of and incidental to the application and 
inquiry. 

On 12th December, 1957, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
WILLIAM Gomm, of No. 220 Northfield Avenue, West Ealing, 
London, W.13, be suspended from practice as a solicitor for a 
period of two years from 12th December, 1957, and that he do 
pay to the applicant his costs of and incidental to the application 
and inquiry. 


DEVELOPMENT PLANS 
WEstT SUFFOLK DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
provision in the West Suffolk Development Plan for the expansion 
of Haverhill to accommodate 5,000 people from London. The 
Haverhill town map, which the Minister has approved as an 
amendment to the development plan, provides for the further 
housing land, industrial sites and land for educational and other 
public services, required for the expansion scheme proposed by 
the London County Council. 


STOKE-ON-TRENT DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Stoke-on-Trent. The plan, as approved, will be deposited 
in the Town Hall, Stoke-on-Trent, for inspection by the public. 
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Dvajt Teachers’ Salaries (Scotland) (Amendment No. 2) 
Regulations, 1957. 5d. 
Telephone (Channel Islands) Amendment (No. 1) Regulations, 
1957. ({(S.1L. 1957 No. 2151.) 5d. 
Uganda (Police Service Commission) Order in Council, 1957. 
(S.I. 1957 No. 2168.) 5d. 
Zetland County Council (Loch of Brough, Bressay) 
Order, 1957. (S.I. 1957 No. 2195 (S. 104).) 5d. 
[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. Prices stated are inclusive 


of postage. 


Water 


NEWS 


DEBTS OWED BY BOLIVIA TO UNITED KINGDOM 


CREDITORS 


Discussions have been taking place for some months with 
the Bolivian Government about the commercial debts owed by 
that Government and its various agencies, principally the 
Corporacion Minera de Bolivia, to United Kingdom creditors. 
It is expected that a firm offer for the settlement of these debts 
will be made very shortly. The Board of Trade request any 
creditors not covered by the Export Credits Guarantee Depart- 
ment to get in touch with the Board’s Commercial Relations and 
Exports Department, Horse Guards Avenue, London, S.W.1 
(TRAfalgar 8855, extension 2016), as soon as possible. 

Note: This notice relates only to debts owed by the Bolivian 
Government and its agencies. 


Wills and Bequests 


Mr. Benjamin Dodsworth, solicitor, of Bishopthorpe, Yorks, 
left £25,997. 

Mr. Neville G. Flawn, solicitor, of Aspley Heath, Beds, left 
£48,030 (£43,580 net). 


SOCIETIES 


The annual dinner of the BLACKBURN INCORPORATED LAW 
ASSOCIATION, on the occasion of its seventy-filth anniversary, was 
held at Darwen on 22nd November, 1957. Mr. Ian D. Yeaman, 
President of The Law Society, responded to the toast of The Law 
Society proposed by Mr. Leslie Ranson, LL.B., J.P. Vice- 
Chancellor Sir Leonard Stone, O.B.E., proposed the toast of the 
Association, to which the president, Mr. Geoffrey Haworth, 
replied. The toast of the guests was proposed by Mr. Henry 
Whittaker, O.B.E.) F.S.A., and the Lord Bishop of Blackburn, 
the Right Rev. W. H. Baddeley, D.S.O., M.C., M.A., responded. 


The annual general meeting of the Dorset Law SoctEety was 
held at the Antelope Hotel, Dorchester, on 6th December, 1957. 
Mr. T. S. Bartlett, of Sherborne, was elected president and 
Messrs. H. Kirk, of Wareham, and A. C. Templeman, of 


Dorchester, vice-presidents. Mr. E. Stanley Smith was re-elected 
honorary treasurer and secretary. 


Mr. C. A. C. Chesterman, of Folkestone, has been appointed 
president of the RATING AND VALUATION ASSOCIATION for 
1957-58. 
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